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This memorandum transmits to you our "Final Guidance on
¯ Administrative Records for Selecting CERCLA Response Actions."

This document replaces the "Interim Guidance on Administrative
Records for Selection of CERCLA Response Actions," previously
issued on March I, 1989.

The guidance sets forth the policy and procedures governing
the compilation and establishment of administrative records for
selecting response actions under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), 
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA). This guidance is also consistent with and expands
on Subpart I of the National Oil and Hazardous Substances
Pollution Contingency Plan, 55 Fed. Reg. 8859 (March 8, 1990).

This guidance reflects input received from the Regions,
Headquarters and the Department of Justice. There have been
several drafts of this guidance and comments have been
incorporated. I thank you for your assistance.
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OSWER Directzve No. 9833.3A-I

I. INTRODUCTION

A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under Section 113 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), 
amended by the Superfund Amendments and Reauthorization Act of
1986 (sARA). I Section ll3(k) (1) of CERCLA requires 
establishment of administrative records upon which the President
shall base the selection of a response action (see Appendix A for
the complete statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter Ill
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of frequently used terms and
acronyms as well as several appendices.

Although this guidance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions. As used in this guidance the term "lead agency" means
either EPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the ~erm "support agency" means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as
¯ requested by the OSC or RPM. This guidance reflects the
revisions to the National Oil and Hazardous Substances Pollution
Contingency Plan (NCP) published on March 8, 1990, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section l13(k)
of CERCLA serves two primary purposes. First, the record
contains those documents which form the basis for selection of a
response a~ion and under Section 113(J), Judicial review of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section l13(k) requires that the
administrative record act as a vehicle for public participation

i 42 U.S.C. §9613. References made to CERCLA throughout
this memorandum should be interpreted as meaning "CERCLA, as
amended by SARA."

)
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in selecting a respc action. This guidance document dlscusse5
procedures developec ansure that the lead agency’s
administrative recor~ -set these twin purposes.

The administratlve record is the body of documents that
"forms the basis" for the selection of a particular response at a
site. This does not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well as relevant
documents that were considered but ultimately rejected (e.g.,
documents "considered or relied on").,

This document uses the phrase ..considered or relied on" in
discussing which documents should be included in the
administrative record to indicate that it is EPA.s general policy
to be inclusive for placing documents in the administrative
record. However, this term does not mean that drafts or internal
documents are normally included in the administrative record.
Lead or support agency draft or internal memoranda are generally
not included in the administrative record, except in specific
circumstances (see section III.Go at page 33). Thus, the record
will include final documents generated by the lead and support
agency, as well as technical and slte-specific information.
Information or comments submitted by the public or potentially
responsible parties (PRPs) during a public comment period (even
if the lead agency does not agree with the information or
comments) are also included in the a~4~istrative record (see
section III.D. at page 30).

The following principles should be applied in establishing
administrative records:

o The record should be compiled as documents relating to the
selection of the response action are generated or received
by the lead agency;

o The record should include documents that form the basis for
the decision, whet~her o£ not they support: the response
selection; and

o The record should be a contemporaneous explanation of the
basis for the selection of a response action.

The effort: to establish adequate administrative records
encompasses a vast array of people including: Administraive
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (oScs), enforcement staff, records management staff,
Regional Counsel staff, Community Relations Coordinators (eRos),
other federal agencies, states, CERCLA contractors, and the
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public. 2 This guidance will disCuSs the roles and
responslbilities of these people and how they Interact wlth one
another.

B. Judicial Review

Section l13(j) (I) of CERCLA provides that judicial review 
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review based on an administrative record provides
numerous benefits. Under Section l13(j) of CERCLA and general
principles of administrative law, when the trial court reviews
the response action selected, the court is limited to reviewing
the documents in the adminis£rative’~ecord. As’a result, facts
or arguments related to the response action that challenging
parties present for the first time in court will not be
considered.

Record review saves time by limiting the scope of trials,
thereby saving the lead agency’s resources for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use eiscovery, hearings, or additional fact finding
tO look beyond the lead agency’s administrative record, except in
very limited circumstances. In particular, courts generally will
no~ permit persons challenging a response decision to depose,
examine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or’contractors concerning the selectibn of
the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.
~ud~ciai~eview limited ~ the" re~Ord saves rime’involved in
locating former employees who may not remember the facts and
circumstances underlying decisions made at a much earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in SecTion I13(j)(2)
of CERCI2&. Under this standard, a court does not substitute its
judgment for that of the decisionmaker. The reviewing court does
no~ a~ am an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capricious action. Thus, the court will only overturn the
response selection decision if it can be shown on the

z As used hereinafter in this guidance the term "public"

includes potentially responsible parties (PRPs).
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administrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. However,
the extent to which EPA benefits from having judicial review
limited to the record depends on the quality and completeness of
each record.

C. Public :icipation

Sectlon l13(k) (2) of CERCLA requires that the public 
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also

includes provisions for p~blic participation in the remedial
action selection process. Both sections reflect a statutory
emphasis on public participation. Participation by interested
persons will ens~ure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In addition, for purposes of administrative
and judicial review, ~he record will contain documents that
reflect the participation of the public and the lead agency’s
consideration of the public’s concerns.

If the lead agency does not provide an opportunity for
involvement of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on in selecting a response action available to the
public, provide an appropriate opportunity for public comment on
this information, place comments and information received from
the public in the record, and reflect in the record the lead
agency’s consideration of this information.

~II/ PROCEDURES FOR ESTABLISHING. THEADMI/~ISTRATIVE RECORD ..

A. Administrative Record Coordinator

Each region should have an Administrative Record
Coordinator. The Record Coordinator generally has the duty of
ensurin~ that the administrat-iverecord files are compiled and
maintained according to Subpart I of the NCP and this guidance.~

3 42 U.S.C. §9617.

4 The -administrative record file" should be distinguished

from the "administrative record." The administrative record file
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creating
the impression that the record is complete at any time prior to
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The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made by the OSC or RPM, wlth appropriate consultation of ORC
staff. The Record Coordinator’s duties ordinarily include:

0 Developing procedures for creating record files;

o Ensuring that the public is notified that the record f11es
are available for inspection;

0 Ensuring that the records are available at or near the s~te:

Ensuring that the records are available at the regional

office or other central location;

o

o

o

o

o

o

o

o

o

Coordinating efforts to obtain the necessary documents;

Indexing the’ record files;

Updating the record files and indices on a regular basis

(e.g., quarterly);

Ensuring availability of the record file for copying;

Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms
are available for public inspection, possibly at a location
other than that of the record files;

Coordinating with ORC staff on questions of relevance and

confidentiality of documents submitted for the record files:

Arranging for production and presentation of the record to
c~urt when necessary for judicial ~evieW;

Maintaining the confidential portion of the record files, If
necessary;

MaSntaining the -Compendium of CERCLA Response Selection
Guidance Documents";

o Coordinating with states and federal agencies on record

files compiled by them; and

the final selection decision, the set of documents is referred to
as the administrative record file rather than the administrative
record.
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o Notifying appropriate personnel of the timing for review of
state and federal record files.

Appendix D contains a model positlon description for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMs, OSCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice

(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the.responsibilities outlined above.

B. Multiple Response Actions

In general, every decision document (e.g., Record of
Decision (ROD) Or Action Memorandum) must be supported by 
administrative record. Under CERCLA, cleanups are often broken
up into distinct response actions. At a given site this may
include several removal actions, and/or remedial actions known as
operable units. For every removal action or operable unit, a
separate administrative record must be compiled.

Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incor~.orated by reference in the indexes of subsequent
record files for that site.

C. Compilation

The administrative record file should be compiled as
relevant documents on the response action are generated or

received. Thus, all documents which are clearly relevant and
non-privileged should be placed in the record file, entered into
the ind,, and made available to the public as soon as possible.
For example, the remedial investigation/feasibility study (RI/FS)
work plam, s~ries of quality assured data, the-RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When there are questions whether particular documents should
be included in the record file, such documents can be segregated
and reviewed at regular intervals (e.g., quarterly). For
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example, draft documents or documents subject to c~aims of
privilege should be set aside for review by ORC and other
approprlate staff. At critical times, such as prior to the
public comment period, the issues regarding these documents
should be completely resolved and the documents included in the
record file, if appropriate.

The record file should be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index~ - Any updates to the
record file should be made to all copies of the record file.

All documents considered or relied on in selecting the
response action should be in the record file when a decision
document (e.g., a record of decision) is signed. Documents
relevant to the response selection but generated or received
after the decision document is signed should be placed in a post-
decision document file and may be added to the administrative
record file in certain circumstances (see section III.N. at page
4o).

D. Index

Each administrative record file must be indexed. The index
plays a key role in enabling both lead agency staff and members
of the public to help locate and’retrieve documents included in
the record file. In addition, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index also serves as an overview of the
history of the response action at the site.

’ The index also provides the lead. agency with 9 degree of
control over dc~uments located at or near the site. The creation
of an index will prevent persons from altering the record slmply
by physically adding or removing documents from the record file.

The index should include the following information for each
document: ........

o Doc1~aent N-mher;

o

o

Docu1e~t Date - date on the document;

Document Title - one or two line identification. Identify
the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report" may be insufficient);
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o Author - Name and affiliation;

o Recipient - Name and affiliation; and

o Document Location.

The index can be organized either by subject or in
chronological order. If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating and
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file when documents are
received, or,at least quarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are questions about relevance or
privilege (see section II.C. at page 6). The index .nould also
be updated before any public comment period commenc=z- The index
should be labeled "draft index" until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled "index."

E. Location

E.I. General

Section 113(k)(i) of CERCLA requires that the administrative
- record be available to the public "at or near the facility at

issue. -5 Duplicates of the record file may be kept at any other
~ocatlon~ A ~op~ of the record fil~ must’be located at the

regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). In the case of 
emergency removal, unless requested, the record file needs to be
available for public insp¢ction onlyat the central locatio ~ (see
section II.F.3. at page 14)."

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for co~u11ty relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

s See 40 C.F.R. §300.805.

6 40 C.F.R. §§300.805(a)(5) and

8

(b) 
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does not have sufficlent space for the record file, any other
publicly accessible place may be chosen to house the record
file. 7 When a Superfund site is located at or near an Indlan
reservation, the centrally located copy of the record file may be
located at the Indian tribal headquarters. The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository.

Therecord file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the

record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page 6).

In addition to the publicly available record file, if
feasible, a mastgr copy of the record file should be kept at the

regional office or other central location of the lead agency. To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security system for the publicly available record
file. The master copy of the record file may be maintained in
microfgrm to conserve storage space (?ee section II.J. at page
21).

E.2. Special Documents

Certain documents which are included in the record file do
not have tQ be maintained at or near the site or,~ in’some cases,
at the regional office or other central location, because of the
nature of ~e documents and the burden associated with
maintaining such documents in multiple locations. These
documen~w however, must be incorporated in the record file by
reference (e.g., in the index but not physically in the record

If the site is located at a federal facility which
requires security clearance, the administrative record file for
that site must be located where security clearance is not
required. The public must have free access to the record file.

9
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file), and the index must indicate where the documents are
publicly accessible. Where a document is listed in the index bu~
not located at or near the site, the lead agency must, upon
request, include the document in the record file at or near the
site. a This applies to verified sampling data, chain of custody
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested, the following types of documents do not
have to be located in multiple locations:

Verified Sampling Data9 --

Verified sampling data do not have to be located in either
administrative record file. The sampling data may be left in its
original storage location (e.g., Environmental Services Division
(ESD) or contract laboratory). Data summary sheets, however,

must be located in the record file. The index must list the data
summary sheets, reference the underlying verified sampling data,
and indicate where the sampling data can be found.

Chain of Custody Forms1°

AS with verified sampling data, chain of custody forms do
not have to be located in either administrative record file.

The

chain of custody forms may be left in the original storage
location. The index must reference the chain of custody forms

and indicate their location.

8 40 C.F.R. §300.805(b).

9 40 C.F.R. §300.805(a)(I). "Verified sampling data" are 
, that have undergone the quality assurance .and quality control

process. -invalidated sampling data" have been ~ncQrrectly
gathered or analyzed and will not he part of the record file.
-UnvalldaTAsl sampling data" are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an emergency
removal where there is no time for verification. Unvalidated
sampling data which are relied on in selecting a response action
should be included in the record file.

t0 40 C.F.R. §300.805(a)(1).

I0



OSWER Directive No. 9833.3A-i

Confidential and Privlleged Documents11

When a confidentlal or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be kept in a
locked cabinet at the regional office or other central location.
It should not be located at or near the site. The index should
identify the title and location of the document, and describe why
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwise available to

¯ the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portion of the
record file available to the public and included in the index.
See also section III.H. at page 34.

Guidance and Policy DocUments12

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office.
(-Compendium of CERCLA Response Selection Guidance Documents,"
Office of Waste Programs Enforcement, May 1989.) This eliminates
the need for reproducing copies of frequently used documents for
each site recor~file. The documents in. the compendium need not
be physically included in the record file, but the guidance and
pol.ioy documents considered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section IIX.I. at

page 37 and Appendix E.

~echnical Literatur~~

Publicly available technical literature that was not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regional office or other
central location or at or near the site. The document must be
clearly referenced in the index. However, technical literature
not publicly available must be physically included in the record
file at the regional office or other central location and at or
near the mlte. See also section III.J. at page 38.

11 40 C.F.R.

12 40 C.F.R.

,3 40 C.F.R.

§300.805(a) (4).

§300.s0s(a) (2).

§300.805(a) (3).

11



oSWER Directlve No. 9833.3A-I

F. Public Availability

F.I. General

Section l13(k) of CERCLA specifies that the administrative
record "shall be available to the public." In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections ll3(k) and 117 
CERCLA. The NCP (see Appendices L and M) contains additional
requirements on public availability (see also ,,Community
Relations in Superfund: A Handbook," October 1988 - OSWER
Directive No. 9230.0-3A; "Community Relations During Enforcement

Activities," November 3, 1988 - OSWER Directive No. 9836.0-IA).

The availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions.

In all cases, the lead agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site
at issue. 14 The notice should explain the purpose of the record
file, its location and availability, and how ~he public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation. :The newspaper notices should be distribuned
to persons on the community relations mailing list. These
notices should also be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPs are discovered, the lead agency should add their names to
the community relations malting list "and’M~il them all T-he
notices sent to the other PRPs. Publication of the notice should
be coordinated with the community relations staff. A copy of the
notice of availability and list of recipients should be included
in the record file. Appendix I contains a model notice of
availability.. -.

Thie public notice may be combined with other notices for
the same mite, such as a notice of availability of the community
relationm i~formation repository, if they ocCUr at the same uime.
In addltion to the required newspaper notice, the public can be
informed of the availability of the record rile through existing
mechanisms (e.g., general and special notice letters, Section
104(e) information requests, and the community relations mailing
list). In addition, Headquarters will publish notices in the

14 See 40 C.F.R. §300.815(a) and §§300.820(a) (1) and 

12
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Federal Reglster. They will be published quarterly and will llst
sites where remedial actlvlty is planned.

F.2. Remedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins. IS For example, when the remedial investigation/

feasibility study (RI/FS) work plan is approved, the lead agency
must place documents relevant to the selection of the remedy
generated up to that point in the record file. Documents
generally available at that time include the preliminary
assessment (PA), the site investigation (SI), the RI work plan,
inspection reports, sampling data, and the community relations
plan. The lead agency m~st continue to add documents to the

record file periodically after they are generated or received
during the RI/FS process.

The record file must be’publicly available both at a
--Tegional office or other central location and at or near the site

(see section II.E. at page 8). 16 In addition, the notice of

availability should be sent to persons on the community relations
mailing list, including all known PRPs.

With the completion of the RI/FS, the lead agency should

undertake the following public participation procedures:

0 Prepare a proposed plan which briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS

) and proposes a preferred remedial action alternative;

0 Make the RI/FS repor~ and proposed plan available in the
record files both at a regional office or other central

, location and at or nearTA~e site;

o Publish in a major local newspaper of general circulation a
notice of availability and brief analysis of the RI/FS
repor~ and proposed plan. The notice should include the

dates for submission of public comments;

o

o

Mail t.hm notice or copy of the notice to all PRPs on the
community relations mailing list;

Provide a formal comment period of not less than 30 calendar

days for submission of comments on the proposed plan. Upon

§300.815(a).

§300.805(a).
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timely request the lead agency will extend the public
comment period by a minimum of 30 additional days. [Note:
The lead agency is encouraged to consider and respond to
significant commentS that were submitted before the public
comment period. Considering early comments provides
practical benefits both substantively and procedurally.
Early comments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informal
opportunities for participating in the decisionmaking

process.];

o provide the opportunity for a public meeting(S) in the
affected area during the public comment period on the RI/FS

and proposed plan;

o Keep a transcript of the public meeting(s) on the RI/FS and

¯ proposed plan held during the comment period and include a
copy of the transcript in the record file;

o Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred after the proposed plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each of the significant comments
submitted during the public comment period to accompany the
ROD (see section III.D. at page 30); and

o Publish in a major local newspaper of general circulation a
notice of the availability of the ROD and make the ROD
available to the public.beforebegimming any remedial
action, as required under Section l17(b) of CERCLA.

Comments received after signing the ROD should be placed in
a post-decisicn document file and may be added to the record file
in certain situations (see section III.N. at page 40).

F.3. Removal Actions

Se~ion l13(k)(2)(A) of CERCLA requires that the 
establish procedures for the appropriate participation o£
interested persons in the development of the administrative
record for the selection of a removal action. -Appropriate"
participation depends on the nature of the removal, as outlined

below.

,T 40 C.F.R. §300.430(f) (3) (i) 

14



OSWER Directive No. 9833.3A-I

Time-critical Removal Actions

A time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
tha~ a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater detail
below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. Where possible, the
record file should be made available earlier. The record file
must be available bo£h at the regional office or other central
location and at or near the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file need only be available at the regional
office or onher central location, unless it is requested that a
copy of the record file be placed at or near the site.18

For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file. This
notice should be published no later than 60 days after initiation
of on-site removal activity.19

public comment period of not less than 30 days should be
held In appropriate situations. ~ In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time t~e record" fi~e is made’availMble" to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time t.he record file is made
available for public inspection. Note, however, that even if an
action is completed before the record file is available, the
record" file should be made available to the public. The notice
for the public comment period may be combined with the notice of
availability of the record file if they occur at the same time.
The no~i=e should be mailed to all PRPs on the community

m 40 C.F.R. §300.805(b).

I~ 40 C.F.R. §300.415(m)(2)(i).

20 40 C.F.R. §300.415(m)(2)(ii).
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relations mailing list. The notice should also be sent to all
known PRPs if they are not already on the community relations
mailing list.

The lead agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section III.D.

21at page 30). Whether or not the lead agency holds a public
comment period, comments received by the lead agency before the
decision document is signed and related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed, see section III.N. at page 40.

Non-Time-Critical Removal Actions

A non-time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a planning period of at least six months exists before on-
site removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public inspection when
the engineering evaluation/cost analysis (F,E/CA) is made
available for public comment. 2z The record file must be
available at the regional office or other central location and at
or near the site. A notice of the availability of the record
file must be published in a major local newspaper and a copy of
the notice included in the record file. The noticeshould be
published in a major local newspaper of general circulation. In
addition, Headquarters will publish these notices in the Federal
Register. -They will be published quarterly and will list sites

¯ where non-tim~ oriticel .removal a~ivity. Is.~lan~e~°~-The
newspaper notice should be distributed to persons on the
community relations mailing list and placed in the record file.
These notices should also be sent to all known PRPs if they are
not already on the community relations mailing list. As PRPs are
discovered, the lead agency should add their names to the
community relations mailing list and mail them all the notices
sent to the other PRPs. Publication of the notice should be
coordinated with the community relations staff. A copy of the
notice of availability should be included in the record file.
Appendix I contains a model notice of availability.

zl 40 C.F.R. §300.415(m)(2)(iii).

2z 40 C.F.R. §300.415(m)(4).
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A public comment period on the EE/CA of not less than 30
days must be held so that Interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agency will extend the public comment perlod by
a minimum of 15 days. 2y A notice of the public comment period
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency must

respond to all significant comments received during the public
comment period and place the comments and the responses to them

page 30) 2~
in the record file (see section III.D. at

The lead agency is encouraged to consider and respond to

significant comments that were submitted before the public
comment period. Considering early comments provides practical

benefits both substantively and procedurally. Early comments may
provide important information for the selection decision, and

early consideration provides the public (and, particularly, PRPs)
with additional informal opportunities for participating in the.

decision making process.

Comments generated or received after the decision document

is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40).

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. In establishing
public access procedures, the seourity’and integrity of the

record files must be maintained at all times.

Each regional office or other central location should have a
¯ reading area where visitors are able to review the record files.
The record file must be available during reasonable hours (e.g.,

9-4, Monday-Friday). The public reading area should include,

wherever feasible:

o Administrative record files;

o Guidance Compendium (see section III.I. at page 37);

o

o

Access to a copier; and

Sign-in book.

40 C.F.R. §300.415(m)(4)(iii).

2~ 40 C.F.R. §300.415(m)(4)(iv).
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Controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. They also provide
documentation of the lead agency’s efforts to provide public
access to the record files. Pertinent information recorded in
the book should include:

o Date of visit;

o Name;

o Affiliation;

o Address;

o Phone number;’

o Site documents viewed; and

o COSt of copiexlmaterials (if applicable).

The lead agency may choose not to use sign-in books if the
books deter the public from reviewing the record files.

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
must be maintained. If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents after being viewed by the public
to b~ cez~aln" all doctt~ent~ have" been returned" intact; The
documents in the record file should be kept secure, either in a

locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possibleathe record file should
be treated as a non-circulatinq reference; if’should hot leave-
the local repository except under supervision. The.phone number
of a recoZd file contact should be provided to record file users
and to the manager of the local repository so that problems can
be ide~tlfled and resolved. This information can be included in
an informational fact sheet accompanying the record file (see
Appendix H). In addition, the Record Coordinator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or PRP-lead, EPA should retain
(in addition to the publicly available record file) a master copy
of the record file at the regional office or other central

18
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location, if feasible. Where a state or other federal agency Is
the lead agency at a site, EPA should assure that the state or
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retalned.

As to the local repository, the statute and regulations are
silent concerning the duration of public availability of the
record file. The lead agency’s primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest in
background information other than the Record of Decision or RI/FS
may wane. In any event, the statutory provisions for judicial
review and deadlines for fiFing cost recovery actions provide
useful references for keeping the record file publicly available.
See Sections l13(g) and (h) of CERCLA.

Where there is ongoing (or possible) litigatlon, the record
file in the reg/onal or other central location should be
available at least ~ntil the litlgation is over.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged document

-should be s,,--~rlzed or redacted as t~make the.~ocument
disclosable and then included in the publicly accessible portion
of the record file. The privileged document should be included
in a confidential portion of the record file.25

The Administrative Record Coordinator should maintain a
cohfidential portion of’the record file for privileged documentS.
These documents should be listed in the index to the entire
record file and identified as "privileged." The index should
identify ~.he title and location of the privileged document, and
describe the basis for the asserted privilege.

The confidential portion of the record file should he stored
in locked files at the regional office or other central location

2~ See 40 C.F.R. §~00.810(d).
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and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent disclosure.
Each privileged document should be stamped "confidential" at the
bottom of each page of the document. Where the material is not a
written document (such as a computer disk or cassette tape) the
jacket should be stamped ,,confidential." A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. TheRecord
Coordinator should also maintain a log which will include the
time, date, document name, and will identify persons checking out
and returning materials to the confidential file.

As soon as a new record file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
list must be approved by the Waste Management Division Director

or theEnvironmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to access the
confidential files through the Record Coordinator. No one should

have access to the confidential files other than those identified
on the routine access list. For state or other federal agency-
lead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access

list procedures.

This policy and procedure for privileged materials does not
supersede any policy and procedures established under the Freedom
of Information Ah~ (FOIA), 5 U.S.C? §552, and EPA regulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead

¯ agep~y may respond to FOIA requests ~ytellinga requester the
location and availability of the record file. Decisions
regarding disclosures of materials under FOIA should be
coordinated among the various lead agency officials with access

to such materials.

I. copying

Se~on llT(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under Section 517 be made available for public inspection and
Copying at or near the site. under SeCtion ll3(k)(2)(B) 

CERCLA, ~ese documents mus~ also be included in the
administrative record file. Under these provisions of CERCLA,
the lead agency must ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therefore, it is preferable

2O
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that the record file should be located in a facility which
contains a copylng machine (e.g., a public llbrary).

When the administrative record file is available at a
facility at or near the site and copying facilities are available
there, the lead agency may encourage the requester to make use of
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency may arrange for copying on
behalf of a requester at the regional or other central location.
The lead agency may ask £hat requesters arrange for copying by
contractors or commercial copy centers who then bill the
requester directly.

The lead agency should follow the FOIA regulations at 40
C.F.R. Part 2, An determining the appropriate charge for copyihg.
Copying fees shourd be waived for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 40
C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the administrative record file
available to the public in microform- z6 Use of micrographics can
significantly reduce the space required to store administrative
record files. In addition, micrographics cansimplify the tasks
of reproducing copies of the record file and transmission of the
record files to the local repositories. Any use of mlcrographics
should be conducted in an orderly manner consistent with records
managementprocedures. If using micrographics to maintain the
record files, the lead agency must provide a micrographi¢ reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

° . . ~. +

Microform copies of original documents are admissable in
court if cz~mted in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. §1732) specifies that copies 
records, w~ich are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, microform copies of administrative record documents

26 See 40 C.F.R. §300.805(c).
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that are produced in th ~ regular course of business are likely to

be admissible in court.

The Office of Information Resources Management (oIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use 
micrographics should still comply with the remaining provisions
of Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification

A certification as to the completeness of the administrative
record must be performed when the record is filed in court.
Appendix K contains a model court certification.

When EPA. is the lead agency such certification should be
signed by the Regional Administrator’s designee, after
consultation with ORC. Any certification of the record should be
made by program staff and not legal staff. The region may also
choose to have ~he Administrative Record Coordinator certify that
the record was compiled and maintained in accordance with
applicable agency regulations and guidance. Such certification
would attest that the record was compiled in accordance with
current agency procedures and would not address the completeness
of the record file.

If a state or other federal agency is the lead agency that
agency must certify that the record was compile d and maintained
in accordance with applicable EPA regulations and guidance.
After the state or federal agency provides this certification,
the Regional Administrator’s designee should certify as to the
completeness of the record, as provided in Appendix K.

III. CONTENTS OF THE ADMINISTRATIVE RECORD

A. Remedial Actions

The administrative record for selection of a remedial action
should consist of:

o documents which were considered or relied on to select the

o

remedial action; and

documents which demonstrate the pubilc’s opportunity to

paz~.ici~te in and comment on the selection of the remedial
actlon.-

2T See 40 C.F.R. §§300.810 and 300.815.
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Below is a list of documents that are usually generated when
a remedial response action is selected. These documents should
be included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public’s
opportunity to participate in and comment on selecting the
remedial response action should also be included in the record
file. Documents not listed below, but meeting the above

criteria, should be included.

Factual Information/Data

O Preliminary Assessment (PA) report;

o Site Investigation (SI) report; 

o Remedial Ihvestigation/Feasibility Study (RI/FS) work plan:

o Amendments ~o the final work plan;:

o Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan;

o

o

Sampling data: verified data during the RI/FS, or any data

collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remedial action. Unvalidated data should be included only

if relied on-in the absence of validated data (see’note 9 at
.page i0); . 

Chain of custody forms;

o Inspection reports;

o Data summary sheets;

o Technical studies performed for the site (e.g., a ground-
water study);

o ~Riskewal%lation/endangerment assessment’and underlying
do=%~emtation (see section III.C. at page 29)~

o Fa~mheet or s,,~-ry information regarding remedial action
alte~tives generated if special notice letters are.issued
to PRPs at an early stage of the RI/FS (see "Interim
Guidance on Notice Letters, Negotiations, and Information
Exchange," October 19, 1987 - OSWER Directive No. 9834.1);

o RI/FS (as available for public comment and as final, if

different); and

23
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o Data submitted by the public, including PRPs.

Policy and Guidance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin),
applicable or relevant and appropriate requirements (ARARs)

(to the extent not in the RI/FS), cost effectiveness and
utilization of permanent solutions and alternative treatment
technologies;

o Guidance documents (see section III.I. at page 37); and

o Technical literature (see section III.J- at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in and comment on the selection of response action)

o Community relations plan;

o Newspaper articles showing general community awareness;

o

o

o

O

Proposed plan;

Documents sent t~ persons on the community relations mailing

list and associated date when such document was sent;

Public notices: any public notices concerning response
action selection such as notices of availability of
informa%ion, notlceS of ~ee~ings and notices-of
opportunities to comment;

The community relations mailing list (including all known
PRPs);~

Documentation’of informal public ~eet~ngs: information "
genezated or received during meetings with the public and

T~4v~a,,’~1 names and addresses of members of the general

public w’.i"q~q~-on ~- co~it~ relatlon~ ~iling list shou~o
not be lnclud~ in the publlo recor~ fi19-. Disclos%re of ~?~h
information may result in a Privacy A~Vlola~1on (see a~so sec~,-
III.H. at page 34) or inhibit the general public zrom requesKlng
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the

record file.
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memoranda or notes summarizing slgnificant information
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see also section III.D. at page 30);

o Transcripts of formal public meetings: including meetings
held during the public comment period on the RI/FS, proposed
plan, and any waiver of ARARs under Section 121(d)(4) 

CERCLA~

o Responses to significant comments: responses to significant
comments received from the public concerning the selection

of a remedial action; and

o Responses to comments from the state and other federal

agencies.

Enforcement Documents (Include if the document Contains
information that was considered or relied on in selecting the

response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

o Administrative orders;

o

o

Consent decrees;

Affidavits containing relevant factual information not

contained elsewhere in the record file;

o

o

o

O

Notice letters to PRPs;

Responses to notice letters;

Section 104(e) information request letters and Section

122(e) subpoenas; and

Res~nses to Section 104(e) information request letters and

Se~ion 122(e) subpoenas.

other

o

o

Information

Index (see section II.D. at page 7);

Documentation of state involvement: documentation of the
request and response on ARARs, Section 121(f)(1)(G) notices

and responses, a statement of the state’s position on the
proposed plan (concurrence, nonconcurrence, or no comment at

25
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o

o

the time of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section

IV.A. at page 42);

health assessments, health studies, and public health
advisories issued by the Agency for Toxic substances and
Disease Registry (ATSDR) (see section IV.C. at page 45); 

Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV~D. at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision document
(including responsiveness summary);

o Explanations of significant differences (under Section
I17(C)) and underlying information; 

o Amended ROD and underlying information.

The administrative record serVes as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

O documents which were considered or relied on to select, the
removal action; and

o documents which demonstrate the public’s opportunity to
participate in and commen~ on the selection of the removal
action, when approPriate-

Below is a list of documents that are usually generated when
a removal remponse action is selected. These documents should be
included in the administrative record file if they are generated
and considered or relied on when selecting the removal action.
Documents that demonstrate the public’s opportunity to
participate in and comment on the removal response action should
also be included in the record file. Documents not listed below,
but meeting the above criteria, should be included.

See 40 C.F.R. §§300.810 and 300.820.
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Factual Information/Data

o Preliminary assessment (PA) report;

o

o

Site evaluation (sI) report;

EE/CA (for a non-time-critical removal action);

o Sampling plan;

0 Sampling data: verified data obtained for the removal
action, or any data collected for previous actions such as

RCRA or other response actions which are considered or
relied on in selecting the removal action. Unvalidated da~a

should be included only if relied on in the absence of
validated data (see note 9 at page i0);

o

0

o

o

Chain of custody forms;

Inspection reports;

Technical studies performed fur the site (e.g., a ground

water study);

Risk evaluation/endangerment assessment and underlying
documentation; and

o Data submitted by the public, including PRPs.

Policy and Guidance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance wit/% other environmental statutes,-
special coordination needs (e.g., dioxin);

o Guidance documenUs (see section III.I. at page 37); and

o Technical literature (see section III.J. at page 38).

Public P~ztlcipation (Include the documents that show the public
was notified of mite activity and had an opportunity to

participate in the response selection.)

o Community relations plan~

o Newspaper articles showing general community awareness~

o Documents sent to persons on the community relations mailing
list and associated date when such documents was sent;
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o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment;

o The community relations mailing list (including all known
pRPs);3°

o Documentation of public meetings: information generated or
submitted during meetings with the public (including PRPs)
and memoranda or notes summarizing significant informatzon
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see section III.D. at page 30);

o Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action; and

o Responses to comments from states and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the select$on of response action.
Do not inciude enforcement documents solely pertaining to
liability)

o

o

o

Administrative orders;

Consent decrees;

Affidavits containing relevant factual information not
contained elsewhere in the record file;

o N6ticQ letters to PRPs;

Individual names and addresses of members of the general
public which are on t.he community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34} or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.

28



OSWER Directive No. 9833.3A-I

o

Responses to notice letters;

Section 104(e) information request letters and Sectlon
122(e) subpoenas; and

Responses to Section 104(e) information request letters and
Section 122(e) subpoenas.

Other Information

0 Index (see section II.D. at page 7);

o Documentation of state involvement (see section IV.A. at

page 42);

o ATSDR health assessments, health studies, and public health
advisorie~.(se 9 section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of

fact, final reports and natural resource damage assessments
(see IV.D. at page 45).

Decision Documents

o EE/CA Approval Memorandum;

o Action Memorandum;

o

o

Amended Action Memorandum; and

Other documents which embody the decision for selection of a
removal action.

- The administrative record serves as an oveEview-of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

C. Imminent and Substantial Endangerment

Und~ Section 106 of CERCLA, the EPA may find the existence
of an imminent and substantial endangerment to the public health

or welfazt oE the environment because of an actual or threatened
release of a hazardous substance.

Determining the existence of an imminent and substantial

endangerment is an important component in selecting t, he response
action. Therefore, all documents considered or relied on in
making that determination, including any risk assessment, and its

supporting documentation, must be included in the administrative
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record file. 31 If there is proper documentation of the
determination of an imminent and substantial endangerment in the
record file, judicial review of that determination in an action

under Section 106 of CERCLA should be limited to the
administrative record.

D. Public Comments

The administrative record file should document the public’s
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documents
related to the opportunity to participate (e.g., notices and fac~

sheets), and relevant written comments and information submitted
by the public (e.g., reports and data).

Public requests for information (e.g., Freedom of
Information Act (FOIA) requests for copies of reports), need 

be included in the record file.

The lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commenter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to writing where the lead agency will want to rely on

the comment.

The lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency’s
consideration of such a comment may be in the form of a written
respons@, or reflected by documented ac~:ions taken after
receiving "the comment, or even by changeS in subsequent-versions
of documents. If the lead agency prepares a written response to
a comment, the comment and response should be included in the
record file.

.. -The lead agency, may notify commenter? tha~ co_mmen~e
submitt, prior to a comment
resubmitted or specifically laenulElea uu~,~ ~,~ ~-~--

Alterna1~i~ly, the lea~ agenCy may no=a~M ~ ~.,
lead aqem~f will respond to the comment in a responsiveness
Sttn_~Ey prepared at a later date. The leaa agenCy, however, has

31 See "Guidance on Preparing Superfund Decision Documents:
The Proposed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendment," osWER Directive No.
9355.3-02, June 1989.
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no duty to respond to any comments received before the formal
public comment period, or to respond to comments durlng the
public comment period untll the close of the public comment
period.

The lead agency, however, is encouraged to consider, respond
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments may provide important information
for the selection decision, and early consideration provides the
public (and, particularly, PRP’s) with additional informal 
opportunities for participating in the decision making process.

All comments received by the lead agency during the formal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanation should be
placed in the record file explaining why such comments were not
included. Comments received during the formal public comment
period must be addressed in the responsiveness summary (included
with the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

Comments which are received after the formal comment period
closes and before the decision document is signed should be
included in the record file but "labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N. at page 40}.

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
III.N. at page 40).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected In the contQx~ of an enforcement action. The following
additional information, however, may assist the lead agency where
there im enforcement activity.

E.I. Negotiation Documents

During negotiations with the lead agency, a potentially
responsible par~y (PRP) may produce documents and claim that they

32 See 40 C.F.R. §§300.815(b}, 300.825(a) (2) and (b) 
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constitute confidential business information (CBI) or offers 
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, these documents are not part of the
administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the summary included in the publicly accessible
portion of the record file (see section II.H. at page 19). 
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

E.2. PRP-Lead RI/FS

Where a PRP is conducting t.he RI/FS, the PRP must submit all

technical information on selection of the remedial action
generated during the RI/FS to the lead agency. Technical
information includes work plans, sampling data, reports, and
memoranda. The lead agency, and not the PRP, will establish and
maintain the administrative record file (see "Interim Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and FeaSibility Studies," May 16, 1988, OSWER
Directive No. 9835.1a and "Model Administrative Order on Consent
for Remedial Investigation and Feasibility Study," January 30,
1990, OSWER Directive No. 9835.10.)

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, hOweSer," be responsible-loT decisions on what
documents comprise the record file, because of, among other
things, the potential for a conflict of interest.

E.3. Administrative orders and Consent Decrees

Finai admlnistra~iva orders and consent decrees issued prior

to sele~ion of the response action (e.g., ordering a PRP to
conduct the RI/FS), should be included in the administrative
record file. Administrative orders or consent decrees issued
after the eiqning of the ROD or the action memorandum should not

be included in the record file, unless the consent decree or
administrative order meets the criteria for the inclusion of
post-decision documents in the record file (see section III.N. at
page 40). Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsewhere in the record file.
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The issues relating to administrative records for
administrative orders a~d de minimis settlements are not
addressed by this guidance.

F. Excluded Documents

Certain documents should not be included in the
administrative record file because they are irrelevant to the
selection of the response action. Documents should be excluded
from the record file if they were not considered or relied on in
selecting the response action.

Material beyond the scope of the record file should be kept
in separate files maintained at the regional office or other
central location. These files need not be made publicly
available, although many of the documents in the files may be
available to the public if requested under FOIA.

Examples of documents that are irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National Priorities List (NPL) deletion information. If,
however, these documents contain information t_hat is considered
or relied on in the response action selection and is not
contained elsewhere in the record file, then the documents should
be included in the record file.

Information regarding PRP liability is generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to PRP liability, however, should be
compiled and. maintained in the regional office or other central
location so that they are available at the time of notice to PRPs
or referral of any litigation.

G. Draft Documents and Internal Memoranda

in general, only£inal dOcuments’should be included in the
adminis~-zltlve record file. The record file should not include
prelimi~ documents such as drafts and internal memoranda.
Such doGq~en~ are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents are, therefore, not
considered or relied on in making the response action decision.

Drafts (or portions of them) and internal memoranda should
be included, however, in three instances. First, if a draft
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document or internal memorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This may occur if the draft contains
factual information which was relied on but is not included in a
final document, a final document does not exist, or a final
document did not exist when the response decision was made.

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the support
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft document
or the memorandum and comments on that document should be
included in the record file.

Third, if a draft document or internal memorandum explains
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g~, the scope of a site investigation or the identification of
potential ARARs), the document should be placed in the record
file, even though the document was signed by a person other than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should also not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and
in~ernal memoranda may also be subject to claims of privilege

"(see section I~I~H~, below). " ....

Privileged Documents

Some documents in the administrative record file may be

protected ~rom public disclosure on the basis of an applicable
n£1vilegel ~ Any documents whlchare considered or’~elied on in

response a~-~ion selection, but withheld from the publl¢ portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H. at
page 19).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

33 See 40 C.F.R. §300.810(c).
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record file. This can often be accomplished by deleting or
redacting the prlvileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selectlon o~
a response action. The head of the office responsible for
developing the document in question should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver Of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived and
the document becomes a public document, it must be disclosed to
any requester. In light of the potential for waiver, .it is
important that personnel not release potentially privileged
documents to any party without consulting with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisional, deliberative communications that express opinions,
advice, and recommendations of staff to other staff or
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a documen~ contains factual information
forming the basis for the sele~ion of the response action,
factual portion should be included in the record file.

the

- Use of~hm deliberative procesm privilege should’be balanced
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakerg. Documents should not be withheld solely because
they would reveal flaws in the case o£ information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process’privilege, which include consulting with
ORC.

Confidential Business Information (CBI)

The EPA must withhold from the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section I04(e)(7) 
CERCLA greatly restricts the assertions of confidentiality claims
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by PRPs at CERCLA sites- The decisionmaker should attempt to
avoid using CBI in making response action decisions and Gan do so
in most cases by using other information instead -~ Where the
decisionmaker must use CBI in making its decision, 40 C.F.R. Part
2 and Section I04(e)(7) of CERCLA will apply and such information
should be placed in the confidential portion of the
administrative record file.

Attorney Work Product

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney’s
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it must
be reasonably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

Attorney-Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where
there was an intention to keep the information confidential.

Personal Privacy

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy; The records must pertain to .an individual, and.non a
business, to be excluded from the public portion of the
administrative record file under this exemption. Often,
information subject to the protection under the personal privacy

~rivilege can be redacted from tA~e document and the redacted
ersion can be placed in the publlc po.’r~lon of the record file.

State Secrets

The lead agency is authorized to exclude from public
scrutiny information which, if released, would harm 9ationa~ -

security or interfere with the ~overnment s abillty ~o cona cu
This privilege could be particularlyforeign relations.

important where the PRP " federal agency or a contractor for a
federal agency. In the ~:s: of a federal facility cleanup, an

See 40 C.F.R. §300.810(d).
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Inter-Agency Agreement should spell out procedures for asserting
thls privilege.

Confidential Informant

Statements obtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance documents, than
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any guidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically included in the record file.
Certain guidance documents, however, do not have to be kept in
the record file. Guidance documents not generated for the
particular site for which the record is being compiled may be
kept in a compendium of guidance documents maintained at the
regional office or other central location.~5

Each Region should maintain a compendium of guidance
documents which are frequently used in selecting response
actions. As with an administrative record file~ the compendium
of guidance documents must be available to the public, but only
at the regional office or other central location. The record
file locaued at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendium of guidance
documents. If a guldance document maintalhed in the "cOmpendium
is consider~ or relied on when making a response action
decision, the index to the record file must list the document and
indicate itm location and availability. See also Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to ~he RI/FS), it need not be listed again in the

35 See 40 C.F.R. §300.805(a) (2).
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index to the record file. In this case, however, the index must
state that documents listed as bibliographic sources might not be

listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

Technical Literature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether o~not it is publicly available.

Similarly, technical literature not specifically generated
for the site which is not publicly available should also be
included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to

technical libraries.

Publicly available technical literature not generated for

the site, however, need not be located at or near the site or at
the regional office or other central lo= ti? i th_ doc=ents
are referenced in the index to the recor= K11e. These
do~-~ments do not have to be physically included in the record
file, unless requested, because they are already available to the
public. Copying such documents creates a significant burden no
the lead agency and copyright laws may pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR toxicological profiles, and
articles from technical journals.

if technical literature is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. In this case’, ~owever, the index must
state that documents listed as bibliographic sources might not be

listed separately in the index.

C~qm~taEmodels and technical databases need not be
physlcally included in the record file but should be referenced
in the index to the record file and made available upon request.
Printouts or other documents produced from the models and
databases should be physically included in the record file if

See 40 C.F.R. §300.805(b) (3).
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such documents contain information which was considered or felled
on in selecting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For example,
the NCP and other regulations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

copies of the ac£ual standards (statutes or regulations)
comprising federal and state ARARs should be physically included
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered"), may not be easily
accessible. If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as ~he Hazard Ranking System
(HRS) scoring package and comments received on t_he listing, need
not be included in the record file for selection of a response

¯ action. The NPL docket contains information relevant to the
decision to list a site, which may he irrelevant to the decision
on response action selection.

Documents in the NPL docket which contain sampling data or
other factual i~formaticn which was "considered or relied on in
selecting a response action should he included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRADocuments

If i~ a~ion is taken under CERCLA at a site with a history
of Reso~m Conservation and Recovery Act (RCRA} activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, paz~cicularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective
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Measures Studies (CMS), or responses to RCRA information
requests).

Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, quantity of wastes, and observations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This "file is not part of the administrative record file
and should be maintained only at the regional office or other
central location.

In general, post-decision documents should not be added to
the administrative record file. Since the record file contains
the information which was considered or relied on in selecting
the response action, documents generated or received after
selecting the response action are not relevant to that response
decision and should not be included in the record file. Such
documents may, however, be relevant to later response selection

decisions and, if so, should be included in the record file
pursuant t~ Section 300.825 of the NCP.

Documents kept in the post-decision document file may be
added to the record file in the situations described below:

o

o

 ere a deoisioe docent does not address or
portion of the decision to be made at a Xater r

example, a decision document that does not resolve the type
of treatment t~chnology. In such cases, the lead agency
should continue to add documents to the record file which
form the basis for the unaddressed or reserved portion of

thedecislon;.

Where t~lere is a significant change in .the selected response
a~iOno ~ Changes that result in a sign~flcanu aarreren
to a ~ami¢ feature of the selected remedial action (e.g.,
time’S, ARARs), with respect to scope, performance, or cost

3T 40 C.F.R. §300.825(a)(1).

40 C.F.R. §300.825(a)(2). See 40 C.F.R. §300.435(c) (2) 
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may be addressed In an explanation of signlficant
differences. Section ll7(c) of CERCLA states:

[airier adoption o~ a final remedial action plan -
(I) if any remedial action is taken, (2) if 

enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under

section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the

President or the State shall publish an
explanation of the significant differences and the

reasons such changes were made.

The record file should include the explanation of
significant differences, underlying documentation for the

response action changes, any significant comments from the
public, and the lead agency responses to any significant
comments. A formal public comment period is not required

for an explanation of significant differences;

Where the changes are so significant that they fundamentally

alter the very nature or basis of the overall response
action. Such changes will require an amended decision
document. ]~ The Region will decide whether a change to a

response action is considered a significant or a fundamental

change for purposes of addressing the change (see Chapter 
of "Interim Final Guidance on Preparing Superfund Decision
Documents: The Proposed Plan and Record of Decision," June

1989, oSWER Directive No. 9355.3-02).

When the decision doc-ument is amended, the amended decision
document, the underlying documentation, any significant
comments from the public, and the lead agency’s responses to
any significant comments, should be included in the record
file. ROD amendments will require a formal public comment

period;40

Where comments containing significant information are
submitted by interested persons after the close of the
public comment period. The lead agency must consider such
commen1:s only to the extent that the comments contain

significant information not contained elsewhere in the
record file which could not have been submitted during the

public comment period and which substantially support the

§300.825(a) (2)-

§300.435(c) (2) (ii).
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need to significantly alter the response action-~i

Documents meeting this test should be included in the record

file, along with the lead agency’s responses to the
significant comments, whether or not such information
results in a change to the selected decision. In this case,

the comments and the lead agency responses to such comments,
including any supporting documents, should be included in

the record file; and

Where the lead agency holds public comment periods after the
selection of the response action -~z The lead agency may

hold additional public comment periods or extend the time

for submission of public comment on any issue concerning
response selection, such comment should be limited to the

issues for which the lead agency requested additional
comment. All comments responsive to the request submitted
during such comment periods, along with any public notices

of the comment period, transcripts of public meetings, and
lead agen~I responses to the comments, should be placed in

the record file.

IV. INVOLVEMENT OF OTHER PARTIES

A. States

A.I. State Involvement in Federal-Lead Sites

The administrative record for a federal-lead site must

reflect the state’s opportunity to be involved in selecting the
response action. The record for a remedlal action should include

documents that reflect at least t~.e following state participation
or the opportunity for state participation.

o

o

Letter to state requesting identification of ARARs and the

final response from state identifying ARARs (and

certification from the state);

Comments, or the opportunity to comment, on a proposed
finding or decision to select a response action not
attaiBing a level or standard of control at least equivalent

to a stste ARAR;

41 40 C.F.R. §300.825(c).

&z 40 C.F.R. §300.825(b).

~3 See also Section 121(f) of CERCLA
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o Comments, or the opportunity to comment, on the flnal draft
RI/FS, the proposed plan and EPA responses to the comments;

o Significant post-decision comments by the state and EPA
responses to the comments (place in the post-decision
document file for possible inclusion in the record file -
see section III.N. at page 40).

The administrative record for a removal action should
reflect any state participation, especially any state comments
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of 
proposed action or the identification of potential ARARs). Any
preliminary deliberations between the state and EPA relevant to
the response selection need not be part of the record file if
superseded by documentation of the state’s final position.

The governing body of an Indian tribe should be afforded the

same treatment as a state in accordance with Section 126 of
CERCLA.

A.2. Federal Involvement in State-Lead Sites

Where a state has been officially designated the lead agency
for a CERCLA site, the state must compile and maintain the
administrative record for that site in accordance with Section
l13(k) of CERCLA and Se~ion 300.800 of the NCP. since EPA has
ultimate responsibility for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and
maintaining the record. In such cases, EPA must assure that the
record file forms a complete basis for the selection of the
response action.

The state as lead agency must maintain the record file at a
..... a~.. t, ~. the state’s central environmental agency

agency also must transmit a cop[.gf the index,
plan, the RI/FS released for pUDllC comment, the proposed plan,

and any ~li= comments received on the.RI/F~ and the.proposed
plan to the appropriate EPA Regional o£zlce. These cocumenum
should be transmitted to EPA as they are generated or received.
Transmittal of the index will not suffice. In addition, other
documents may be requested by EPA on a case-by-case basis.

See 40 C.F.R. §300.800(c).
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The Superfund Memorandum of Agreement (SMOA), or Cooperative
Agreement (CA), must address the administrative record
requirements. The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the [remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.~ Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state [environmental agency] office, and at or near
the site. In addition, the state must submit copies of
the index,, the RI/FS workplan, the RI/FS released for
public comment, the proposed plan, and any public
comments received on the R~/FS and proposed plan to the
EPA Regional office, as they are added to the
administrative record file. In addition, the state
must submit other documents that are requested by EPA.
The state shall comply with Section 113 of CERCLA and
any applicable regulations. EPA may require the
retention of other documents for cost recovery
purposes.

The record file compiled by the state should reflect EPA’s
participation, comments, concurrence, and disagreements at the
same stages as are required for state involvement in a federal-
lead site. The state must place in the record file any documents
submitted by EPA for inclusion in the record file.

B." Federal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
where using ~KRCLA authority for a response a~cion. The record
file for a federal facility must include all documents considered
or relied on in selecting a response action, including documents
submitted by EPA on the selection of the response action. The
federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,

including the minimum public pa~icipation requirements in
Sections 113 and 117 of CERCLA.

45 See 40 C.F.R. §300.800(b).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency offlce comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in

selecting a response action at a federal facility, EPA must
participate in compiling and maintaining the record. In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,

the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for pt~blic comment, the proposed

plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regional office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the index will not suffice. In addition, other documents may
be requested by EPA on a case-by-case basis. Inter-Agency
Agreements (IAGs) should spell out procedures for compiling and
maintaining the record.

C. ATSDR

Participation in the selection of a response action by the

Agency for Toxic Substance and Disease Registry (ATSDR) should 

reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in.its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the

record file. If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or R! report, and

receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In ~he event that the ATSDR health assessment and EPA’s risk

assessmel~¢ appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

D. Natural Resources Trustees

Section 122(J)(i) of CERCLA requires that the EPA 

notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have

resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied on
in selecting a response action should be included in the record
file.

In the event that the Natural Resources Trustee’s damage
assessment and EPA’s risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file.

V. DISCLAIMER

The policies and procedures established in this document are
intended solely for the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any par~y in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and to change them at any time
without public notice.

Vl. FURTHER INFORMATION

For fur~.her information concerning this memorandum, please
contact Ga--~/ Worthman in the office of Waste Programs Enforcement

at FTS (202) 382-5646.
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GLOSSARY

Administrative Record: as used in this guidance, the body of
documents that were considered or relied on which form the basis
for the selection of a response action.

Administrative Record File: as used in this guidance, the
ongoing collection of documents which are anticipated to
constitute the administrative record when the selection of
response action is made.

ARAb: applicable or relevant and appropriate requirements (see
Section 121(d) of CERCLA).

ATSDR: Agency for Toxic Substance and Disease Registry.

CA: cooperative agreement (entered into with a state or local
government to transfer funds to conduct response activities).

CB~: confidential business information.

CERCLA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.: Code of Federal Regulations.

CMS: corrective measure study (RCRA corrective action document,
equivalent to an FS).

C~C: Community Relations Coordinator.

C~RP: community relations plan.

Document: as used in this guidance, includes writings, dra~ings,
graphs, charts, photographs, and data compilation from which
information can be obtained. It does not, however, include
physical samples.

DOJ: Depi~ent of Justice.

EE/CA: englneering evaluation/cost analysis (removal document).

EPA: United States Environmental Protection Agency.

ESD: Environmental Services Division.

Explanation Of Sianiflcant Differences: post-ROD document
described in Section I17(c) of CERCLA.
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FoIA:

FSP:

HRS:

IAG:

Freedom of Informatlon Act.

field sampling plan.

Hazard Ranking System.

inter-agency agreement (made with a federal agency).

~: the agency that provides the OSC or RPM to plan and
implement a response action under the NCP.

NC~: National Oil and Hazardous substances Pollution Contingency

Plan, as revised on March 8, 1990 (55 FR 8859).

NPL: National Priorities List.

OE: EPA office of Enforcement.

OERR: EPA office of Emergency and Remedial Response.

OI~/~: EPA office of Information Resources Management.

~: a discrete action that comprises an incremenual
step toward comprehensively addressing site problems (see section

300.5 of the NCP).

ORC: EPA office of Regional Counsel.

05~: On-Scene Coordinator (project manager for a removal action)

OSWER: EPA office of Solid Waste and Emergency Response.

owp~: EPA office of Waste Programs Enforcement.

PA: preliminary assessment.

PRP: potentially responsible party.

OAPP: quality assurance project plan.

RA: remedial action.

RCRA: the solid Waste Disposal Act,
Conservation and RecOvery Act.

RD: remedial design.

BIZEt:

as amended by the Resource

remedial investigation/feasibility study.
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RFA: RCRA

PA/SI) .

RF]~: RCRA

OSWER Dlrectlve No. 9833.3A-I

facility assessment (RCRA document, equlvalent to 

facility investigation (RCRA correctlve action

document, equivalent to an RI).

ROD: Record of Decision (documents the selection of a remedial
action).

RPM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

Site File: the file containing all site documentation.

sI: site investigation.

SMOA: Superfund memorandum of agreement (made with a state).

support Aqency: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as
requested by the lead agency. The support agency may also concur

on decision documents.
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,j) J~DICL~. R~w.--
,1) L~--rA~O~.--[n any judJciaJ ac~on Lmder ¢h~ .-kc~. jucLi-

c:al remew of any t.~sue~ concern,ng the aaequacy of any re-
sponse ac~on oaken or ordered by the Presldenc shaJl be lim,c-
ed ~0 r.he ~,,.4m,nlq~,’~.rlVe record.. Ot.herwl~ applicable prmcz-
pLe~ of ~Hmlni’r~’a,i:lVe l~W shnil gover~ whether any supple-
mental macer~l- may be con.~dered by r.he court.

(2) ~r~o~to.--In considering objecuons ~.sed in any ju~-
action under ,.hi_,,, Act, the couzm ,,,h~,l! uphold r.he Presi-

dent’s decision in selec~ng r.he respon.~ ac~on unlems ~he oh,-
jecl:lng parer e~n dem.o~Y,.Q. OD ~ m’tmi"~’~’X"aeiVe r~C01"~..

rb~c r~e decision was arbors,7 and capricious or or.herr,.~ nor
in accordance ~n~h law.

(3) Rx~x~.--If the cou~ ~d~ r~ the selection of ~he re-
sponse a~on was arbitrary and capriciou~ or ocher~L~ ao~ in
accor~o-ca ~eh law, the c~ur: shall award (A) o~ly ~he r~
spouse cos~ or damages ~ arm no~ inc~-~n: ,,i~h the aa-
~ional co=~,,_~’y ?l.,., and (B) s~,eh ~h,,r mJ.i~" as is co~sLs~

(4) Paoc~muu. ~ao~.--h rmri~,,_~ alle~i l=ocedm-’~
errors, the co~tr: """y disa/.low c=ms or damages oniy if ~he
er’:’o~ ~ so serious and ntlar.ed to ma~:erJ of such central
rele~ancs to the acnon that ths ~ would hav~ been ~_~i~-
can~y ~--~ed had such errors nor ~ mad~

)
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’ k; .ADMI’~IS"rP..AC’t"V~ ,R~’COR.D A..~D P.~’t~CJ’A’rlON P.’ROCT.DU’R.£S.--
If-) ..’~.DMr~ISTR.A’rlw~ R£CORD--’I’Ve P."esLaenc sna.d es~amLsn

3J1 ~APn,qL~Vr~[lve record upon wt’ucn the P,"esldenc sh,~ base
the selection or" a re~portse actlon. "~e adn’ttntscrar~ve record
shall be avaJJabie co the public ac or aeaz the factli~/ ac Lssue.
The Pre~idenc aJ~o may place duphcaces of the adzntnJ.scraczve
record ac any ocher tocanon.

~2) PARTICIPATION PRO~.t-ucrRF~R.~

IA) REMOVAL ACT~ON.--’r~e President shall oromulgace
reg~la~or~ i.n accordance wlr.h chapter S of nrJe 5 of the
UmL-,<i Sr.ate~ Code esr.abRslung procedures for d:e appro-
prmr.e par~c2pacion of interested persons Lu the develop
meat of the ~,-~i-,~’ar/ve record on wtuch d:e President
w’dl base r.he selection of removal ace/one and on wbJch ju-
dicial review of removal acuons will be based.

IB) ~L~ Ac’noet.--The Pre~den~ sha/1 provide for
r.he parr~parion of in~eresL-~i persons mcludin¢ po~enn.~l.
ly rmponsable par~.e~, in the developmen¢ of r.he ~,’~,-,~-
~rnrive record on wh/ch ~he Presiden~ ~dl base ~e selec-
~on of remedial actions and on whic~ ~ud.ic~ review of re-
m~;~} acrion~ wall be beset The Froc~ ~veloped
under ~ ~nabpar’aC~ph ~k~l! include, ac a m~,~,~,m
each otche following:.
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MODEL FILE ST’RU~

Thls modal file structure may be used to compile an

admlnls~ra~ive record ~le for a remedial actLon, a removal actAon,
or a com~nation o~ both remedial and removal amtlons. If the
record documents a remedial actlon declsion, sactlon 2 of the fl!e
wlll con~aln only those removal action documents which (a) predate
the remedlal record o~ declsion and (b) are relevant to the
selectlon of the remedial action. If the record documents a removal
actlon declslon, sections 3, 4, and 5 of the file will contain only
those remedlal action documents which (a) predate the removal ac:~cn

memorandum and (b) are relevant to the selection of the removal
actlon.

Justlfication is unnecessary for file categories without any
documents. Those categories should be lef~ out of the index.

A document should be filed in only one category, even if it
falls into more than one category. I~ may be referenced in another

category. If necessary, additional subcategoriel may be developed
to accommodate documents not falling in any of ~e defined
subcategoriem. Avoid adding categories of miscellaneous documents.

The correspondence subca~egory can include comments and
responses specific to the categoEy. If ~2~e commen~s and responses
are general in nature or addresl more ~J~an one category, they may be

included in the public paz~iclpation category.
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Z.O SITE IDKNTI?ICATION

Background - RCRA and Other znforma~ion

1.2 Notification/Site Inspection Reports

Preliminary Assessmen~ (PA) Repov~

1.4 S~Ce Investigation (SI) Repor~

1.5 Previous Operable Unit Information

2 . 0 REMOVAL R~SPONSE

2.1 Sampling and Analysis Plans

2.2 Samplinq and Analysis Da~a/Chain of Custody Forms

2.3 EE/CA Approval Memorandum (for non-time-crltical removals)

2.4 EE/CA

2.5 Action Memorandum

2.6 Amendments to Action Memorandum

3.0 REMZDIAL INVESTIGATION (RI}

3.1 Sampling and Analysis Plan (SAP)

3.2 Sampling and Analysis Data/Chain of Custody Forms

3.3 Work Plan

3.4 RI Repo~s

4.0 FEASIBILITY STUDy (7S)

4.1 ARAR Determinations

4.2 .FS Rapo~s

4.3 Proposmd Plan

4.4 Supplements and Revlalonm to the PEopomed Plan
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7.0 ENFORCEMENT

7.1 Enforcement Histoz-y

7.2 Endangerment Assessments

7.3 Adminlstra~ive orders

7.4 Consent Decrees

7.5 Affldav~ts

7.6 Documentation of Technical Discussions w~th PRPs on
Response Actions

7.7 Notice Letters and Responses

8.0 HEALTH ASSESSMENTS

8.1 ATSDR Health Assessments

8.2 Toxicoloqical Profiles

9.0 NA’I~AL RESOURCE TRUSTW~m

9.1 Notices Issued

9.2 Findings of Fact

9.3 Repoz~s

10.1

10.2

10.3

10.4

10.S

10.6

10.7

10.8

/~u~LIC PARTICIPATIOM

Comments and Res|:~nses

Community Relations Plan

Publi= Noti=e(s) (Availability of the Admlnii~ra~ive Record
File, Availability the l~Oi~os~ Plan, Public Meetings)

Public Mes~ing TranmcEip~s

Do~umen~atlon of O~:heE P%~bli= Mee~Inqs

Fac~ Shee~s and ;Tess Releases

Rssponmtvenees Summary

r~te ~te
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MODEL INDEX

Attached is an excerpt o~ the Index o~ documents zncluded zn
~he Admznls~ratlve Record ~or the Love Canal s~e. The Index !zeus
the documents accordlng to ~he EPA file structure (category nu-~.berj.
The Index ~ncludes the follov~ng in~ormatlon fields:

DOCUMENT NI~BER ....

TITLE ..............

AUTHOR. ............

RECIPIENT ........ ~.

DATE ...............

TYPE ...............

CATEGORY ...........

indicates the first and last page numbers of
the document. Both page numbers wmll be t~e
same for one-page documents. In thls
particular index, the documen~ number
consists of a three letter sate code
followed by microfilm reel and frame
nl~m~er~.

indicates the ~i~le or an enhanced
description of the document in parentheses.

indlcates the author or primary originaUor
and ~.hs au~or’s corporate affiliation.

Indlca~ea the addressee or p~imary recipien~
and the addressae,s corporate affiliauion.

Indlcates documen~ da~e by month/day/year.
/ / means no date was available.

Indlcatas the documen~ type.

indi=a~ss ~.he EPA file e~l"~c~ure n-~er.
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The ~ncum/~ent serves as an Administrative Record Coordinator :m
one o~ ~he Regional offices of ~ha Environmental Protection Agency
(EPA). :Each Region may van~ to add an introductlon to Superfumd
and Uhe Regional office here.] The incum~en~ is responslble for
comp111ng and maintaining adminlstrative record files for CERC:_A
(Superfund) response action decisions.

Section l13(k) of CERCLA requires the establishment of 
administrative record upon which ~ha selection of a response ac~1~m
~s based. Such a record is a compilation of all documents which :~e
Agency considered or relied on in making i~s response actlon
declsion. Judicial review of any issues concerning the adequacy of
any response action decision is limited to the acl=inistrative
record. P~3blic participation in ~he development of the record is
requlred by law.

Establlshmen~ of thorough and complete admlnls~rativs records is
essential to EPA*s Superfund program.

Administrative records whichinclude public paz~clclpatlon and vlChs~and Judicial scrutiny allow
EPA ~o meet i~m goals and objectives.

The in~,~nt vlll be responsible for com illn and ¯
administrative records Zor la ~-- -.~ ...... P g _ main=a~n~ng
reco-~ ----a ..... -~-., ~&s uz ~UpeE=~LnG elves. Each

sUaff, s~ate and local ottlclal. __~ ~-~w.m~no~uulng: Federal
--, private contractors, r.he generalpublic and potsn~ially responei~le pelt=lee. Fuz~her

!is~°nslbili~les include dmliberatlonm over v~icZS ma=erlais ~o.co --qulreme.t. for d.allng pri il.g.d

MAJOR DOTTRR AND RRRPOWRIR~LTTT1E-

2. Receive¯ aria EevLetm all documents submitted by ~e Remedial
P:oJe¢~ ~eE (RPN), 0n-Scene CooEdlnato= (OSC), Ot£1cm 
Regional C~unmel (OR¢) and ¯thee approprle~e scarf tow incluslon
in rJl¯ a~Jt~o1~Ea~Ive Eeco~ tiles. The Lncu/i~en~ will
coordinate with staff responsible to~ deciding’what ~c~’~ments
sea included in the re¢oEd and rill azTan~e for adding dc~umenCs
to ~e reccEd tile.
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4 °

5.

6.

Compiles the administrative record f~!e for each CZNC:~,
response acEron. Thls ~ncludes logging ~he cecelp~ o~ e~=~
document, ~alntalnlng a cenEra[ master file of documents.
~edactlng ln~o~aclon from privileged documents as dlrec=ed
by ORC, malnca~n~ng any pr~vlleged portions of each recc~
using Agency securlty measures, arranglng for copylng o~
documents zn each record and transmz~t~ng the documents =a
approprza~e repositories.

Coordinates the compilation of the adminlstrative record
files with state and federal agencies. This includes

receiving records maintained by state and federal agencies
and notifying appropriate personnel of these records for
=heir review.

Maintains and updates

administrative record
guidelines.

(monthly) an index of each

file in conformance with Agency

Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,

coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and

maintaining a log of persons reviewing documents. The
inc,,mhent will have to respond to phone calls and visitors

wanting information on and from the record. These functions
will be coordinated with the Office of Public Affairs and
Superfund Community Relations Coordinators.

Maintains the Regional Superfund Central Library of guidance
documents and technical references.

CONTROLS OVER WOBE

The incumbent works under the general supervision of the
[Hazardous Waste Branch Chief]. An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Adminls~ratoz.
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1.0 INTRODUCTION

This manual describes how to use the "Compendium of CERCLA Response Selection

Guidance Documents" (Compendium). Each U.S. Environmental Protection Agency (EPA)

Regional Office maintains a compendium of guidance documents frequently used during

development and selection of response actions under the Comprehensive Environmental

Response, Compensation, and Liability Act (CERCLA).

EPA Headquarters used several sources to develop the initial Compendium. These sources

included a pamphlet titled "Selected Technical Guidance for Superfund Projects" (OSWER

Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservation and

Recovery Act (RCRA), and Enforcement dockets; the Hazardous Waste Collection Database; and

any existing regional compendiums. The documents in the Compendium are frequently

referenced in administrative records for decisions on selection of response actions.

The administrative record described here is the body of documents that form the basis for

selection of a CERCLA response action. Establishment of the administrative record is required

by §l 13(k) of CERCLJ~. An administrative record is the compilation of documents considered 

relied on by EPA in making a decision. Documents that EPA anticipates will be included in the

administrative record when the decision on a response action selection is made, are referred to as

the "administrative record file." Guidance documents, or portions of guidance documents, that

are considered or relied on in selecting a CERCLA response action should be part of an

administrative record file.

In accordance with regulations (40CFR §300.805(a)(2)), and EPA guidance 

Directive 9833.3A-1), certain frequently used guidance documents may be referenced in the

index to an administrative record and not physically included in the administrative record- file.

The reference should indicate the title and location of any documents included in the

administrative record but maintained in the Compendium, which is kept at a central regional

location. If a guidance document that is not listed in the Compendium is considered or relied on

in selecting the response action, the document must be physically included in the administrative

record file. When used as a reference, the Compendium helps reduce the burden of copying and

storing multiple copies of frequently used guidance documents.

Section 2.0 of this manual briefly discusses use of the Compendium by EPA personnel and

the public. Section 3.0 discusses the Compendium’s file and index structure. Documents in the

Compendium are filed in three-ring binders and listed on an index which is generated by and

maintained on a computer’database. Procedures for updating the Compendium are presented in

2



Section 4.0. This manual also includes three appendices: Appendix A, "Regional Compendium

Locations and Administrative Record Coordinators;" Appendix B, Compendium index; and

Appendix C, Compendium abstracts. Appendix B also includes data element definitions and a list

of acronyms and organizational abbreviations identified in the index.

2.0 OVERVIEW OF COMPENDIUM USE

)

The Compendium is intended for use by two groups: EPA personnel, during the process

of response action selection and administrative record development, and the public, for review of

documents referenced in the index to an administrative record.

The user should note that although the term "guidance" is often used in discussing the

Compendium, it does not imply that only guidance documents are included. The documents may

also be policies, memoranda, clarifications, case studies, manuals, handbooks, reportS, and other

documents frequently used in the selection of CERCLA response actions.

2.1 USE BY EPA PERSONNEL
I

EPA personnel use the Compendium primarily to reference guidance documents that may

be maintained in the Compendium rather than physically included in each administrative record

file. The index must indicate which documents are physically located in the Compendium and

must specify the location and accessibility of the Compendium. The index should also reference

only the specific documents that were considered or relied on for the site for which the record is

being compiled. The index should not reference the entire Compendium.

2.2 USE BY THE PUBLIC

AS with any unrestricted document included in a record, the Compendium documents are

accessible for public review. When EPA publishes a notice of availability of an administrative

record file, that notice will include the location of the Compendium. The Compendium will be

available for public viewing at a central regional establishment (for example, the EPA Regional

Office), and not at or near the site for which the record is being compiled. (See Appendix A for

a list of the location of each regional copy o/" the Compendium and the names of the Regional

Administrative Record Coordinators.)



’/ 3.0 STRUCTURE OF THE COMPENDIUM

Currently, the Compendium is organized into 10categories. An overview of the file

structure is presented below, a.s well as a discussion of the index that identifies the documents

included in the Compendium. This section also discusses the data elements identified in the

index. The data elements provide vital information on the documents included in the

Compendium and are contained in a database used to compile the Compendium and generate the

index.

3.1 FILE STRUCTURE

The Compendium is structured according to 10 major categories that generally reflect the

various components of a response action selection under CERCLA. Table 3-1 lists the current

Compendium’categories. The documents are further grouped into subeategories that indicate

their more specific nature, when applicable. For example, the remedial investigation/feasibility

study (RI/FS) section of the Compendium is broken down into more specific subeategories 

identify the wide range of RI/FS documents available. When the documents apply to multiple

categories, secondary references are provided in the Compendium index.

Each document has been assigned a unique four-digit document number. The bound

documents contained in each category are arranged numerically. When a user wants to access a

document, he or she will find the document filed according to the assigned number. The four-

digit number series assigned to each category are also listed in Table 3- 1.

3.2 INDEX STRUCTURE

When an administrative record index refers to a document contained in the Compendium,

that document is also identified in the Compendium index. The index, contained as the first

document in the Compendium, provides the information necessary to identify and locate the

desired document. (For a copy of the current Compendium index, see Appendix B.)

Because in most cases the user will know the title of the document rather than the number

assigned, the index lists the documents under each category in alphabetical order. An

alphabetical listing of secondary references follows the primary documents listed under each

category.

The Compendium index is maintained on a database using dBASE Ill Plus software. This

database contains numeroug data elements that store the information distinguishing and grouping

4



TABLE 3-I

COMPENDIUM CATEGORIES AND NUMBER SERIES

CATEGORIES NUMBER SERIES

Index

Pre-Remedlal

Removal Action

Remedial Investigation/
Feasibility Study

General

RI Data Quality/Site &
Waste Assessment

Land Disposal Facility Technology

Other Technologies

Groundwater Monitoring &
Protection

ARARs1

Water Quality

Risk Assessment

Cost Analysis

Community Relations

Enforcement

Selection of Remedy/Decision
Documents

0000

0001-0999

1000-1999

2000-2999

2000-2099

2100-2i99

2200-2299

2300-2399

2400-2499

3000-3999

4000-4999

5000-5999

6000-6999

7000-7999

8000-8999

9000-9999

t Applicable or Relevalft and Appropriate Requirements

5



each document into the appropriate categortes. The database ts currently mamtamed by EPA

Headquarters.

4.0 UPDATING THE COMPENDIUM

The Compendium is designed to allow for the periodic addition of newly developed policy

or guidance documents. Updates to the Compendium are necessary in the following cases: (I)

EPA releases relevant new guidance, policy, reports, etc.; (2) regional staff find additional

documents that should be included in the Compendium; and (3) existing documents are revised 

superseded. EPA Headquarters will continue to monitor the information sources used to develop

the initial Compendium for new or revised documents that may qualify for inclusion in the

Compendium.

"Guidance documents identified for addition to the Compendium will be reviewed and

relevant information’will be entered into the existing database. After the database is updated, a

new index will be generated and sent to each Regional Office. This new index will replace any

previous indices. The revised index will indicate the category for each new document.

Documents added to the Compendium will be placed in 3-ring binders distinguished by

new volume numbers, and the date the additional documents were added, on the spine of the

binders. The binder volume numbers will continue in successive order from the last number used

for the previous update. Bound hard copies of the additional documents will be sent to each

Regional Office on completion of each update.

4.1 REGIONAL INPUT

Parties involved in the response action selection process, as well as Administrative-Record

Coordinators, may find documents that are frequently included in administrative records but are

not referenced in the Compendium. In such cases it may be desirable to include the documents

in the Compendium as part of the updating process. However, since the Compendium is designed

to be nationally applicable) only documents used frequently in different regions will be included.

4.2 KEEPING THE COMPENDIUM CURRENT

Once a document is included in the Compendium, it will remain in the Compendium to

maintain the integrity of any record that refers to it. However, documents contained in the

Compendium may be revised in the future to reflect changes, for example, changes in policy)

6



technology, or law. The most current version of these documents will be added to the

Compendium, as appropriate, so that they will be available for the administrative record process.

Although no document included in the Compendium will ever be replaced or removed

once an administrative record index refers to it, those documents that are superseded will be

flagged and identified on the Compendium’s main index. The index will identify the

corresponding revised version added to the Compendium to indicate the new document that

should be used. In addition, EPA Headquarters will generate a cover sheet to insert in front of

superseded documents to indicate those documents that should no longer be relied on and the

revised version included in a Compendium update.

7
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)

~Nane of Contact]
"AddressI

Oear !Name o~ Contact]:

The U.S. Envlronmental Protection Agency is required by law to
establish admlnistrative records "at or near a facility at issue.,’
ThLs admznistrative record consists of information upon which the
Agency bases its selection of response action for a particular
Superfund site.

By providing the public with greater access to these records, !z
is our hope that they will be better equipped to comment
constructively on site activities and to understand the issues
relating to the selection of the response action at the site.

we appreciate having the [Name of local reposito as
designated administrative ~e~.~ ~--, .... ry] the

L ~ W& Sl~ejouperzunu slte. The enclosed record files, along with any future
documents relating to technical activities at the mite should be
placed in the [Name of local repository] and be available for public
review. The record files should be treated am a non-circulating

reference i~ should not be removed from your facility.

Also enclosed is a fact sheet to assist you and your staff in
answering questions posed by the public concerning administrative
records for selection of response a~:ions
Please feel free to distribute this ~ide :~ Sup4rfttnd sites.

the public.

To.ensure the receipt of the administrative record
appreclaua your com~ist4^- -~ ....... file I would

-’~i--" .... ~’J~-,,~ ~orla. Flease return this fO in ~he ~I^..~ al ~
4uuras. sect, stamped envelope. ~ ......... -----~ se~-

m*

Again, I would llke to tl~ulk you for your cooperation with the
U.S. EPA in serving am a Field Repository. If you have any
questions or comments, please contact [Name of EPA contact] at
[Phone No.].

Sincerely,

[Name]
Administrative R~:ord Coordinator



APPENDr X G

MODEL DOCUME/dT TRANSMI~’rAL ACKNOWLEDGMENT

[Regional Office Address]

To : [Field Repository Address]

I acknowledge that I have received the following documents from ~he
U.S. EPA Region Office, pertaining to [Site Name] Superfund
si~a.

Administrative Record Name -

AdminiatrativezRecDrd Document N-mhers -

Please return this form to: [Regional OZflce Address]
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A~PEND I X H

FACT SHEET

A~Inistrative Records in Lo~al ReDositor~_

The "administrative record" is the collection of documents which
form the basis for the selection of a response action at a Superfund
s~e. Under section ll3(k) of the Comprehensive Environmental
Response, Compensation, and Liability Act, as amended by the
Superfund A~endments and Reauthorizatlon Act (CERCLA), EPA 
required to establish an administrative record for every Superfund
response action and to make a =opy of the ad/llnlstratlve record
available at or near the site.

publ[ e ini rativ- recor9 file must be r..on.bly availabl, for~u ~ew aurlng normal Duslness hours.
The record file shouldbe treated as a non-clrculating reference document. This will allow

the public greater access to the volumes and also minimize the risk
of loss or damage. Individuals may photocopy any documents
contained in the record file, according to the photocopying
procedures at the local repository.

dama :: r.co fll.. h.oo.
mana-e ..... ~ - ~ -

unls oCcUrs, the local repository
* =~o~.~ con~au: the EPA Reaiona I ~..~-- .-- .

Do umentm ma be added
pro-teases. Yp .... to the record file aa the sl~e work

in~ -. _er~oalcall~, EPA may send supplemental volumes andamxes c~rectly to the local repository. Theme supplements ehould
be placed with the initial record file.

The administrative recoz~ file will be maintained at the local
repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA
Regional Offi¢e.

The Agency wmlcomeo COmntm at any time on doomentm contained
in the admlnis~ratiwo re~oEd file. Please send any suc.b comments to
[name and address]. The Aqency may hold formal public comment
periods at caz~cain stages of response pro¢ees. The p%Ibli¢ is urged
to use these £ozlal zeview peurlode to eubml~ their comments.

For fUZTJIeE J4~foz~a~ion on the aaminimtratlvm rmcoz~file,
contact [name e~ ~1one no. of A~minlmtretive Rm¢o~ Coordinator].



¯ ’~PEND E X I"

MODEL NOTICE OF P~BLIC AVAILABILITy

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE

ADMINISTRATIVE RECORD
XYZ SITE, [Locality, Stats]

The U.S. Environmental Protection Agency (EPA) announces the
availability for public review of files comprising the
administrative record for ~e selection of ~he [remedial, removal]
action a~ ~he XYZ site, [Locality, Stats]. EPA seeks ~o inform uhs
public of the availability of the record file at this repository and
~o encourage the public to comment on documents as they are placed

in ~hs record file.

The administrative record file includes documents wblc~ form ~he
basis for ~he selection of a (remedial, removal] action at this
sits. Documents now in the recorcl files include [preliminary
assessment and site investigation repoL-~s, validated sampling data,
RI/FS work plan, and the community relations plan]. O~J~er documents
will be added to ~e record filem am site work progresses. These

additional documents may include, bu’c are no’c limited to, ~l~e RI/FS
report:, o~er technical reports, additional vallda’ced sampling data,
comments and new data submitted by in’carem’ced permonI, and EPA
responses to eignifican’c co~en’cl.

The admlnls’cratlva rmcoz~l file Im available for review during
normal business hours a’C=

(Repository Name] and
[Address and P’norm 0]

"Additional information is avaIZabla at

verified aaaplJmq data
and aocummn~atlon

Guidalmadoctmenta and -
Cedls~Lcal litm:aturm

wrlt’cen co~ on ~e ad~Ll4qis’crative

U.S.EPA - Region Z
(Add.~ ~ Phone #]

"cJ:e Zollowinq lOCations:

Contra=~ laboratory,
(Addrels and l~one, f]

EPA-Reglon Z
(Addzess and Phone #]

record ~ould be sen’c "co:

(Name], O~ftce of Public Affaics
U.S. EPA - Reqlon Z
(Address and Phone f]
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UNITEO STATES ENVIRONMENTAl. PROTECTION AGE*’~CY

WASHINGTON. O.C. 204¢0

SUBJECT:

FROM:

TO :

:sf C! "¢
$CL’~ .~aS°E ANC £~eC~.~ C. af

Miorotll=lng ~:~ Ad=ic.~rative Record
/

Edward J. Hanley, Olrector~"’--:~
0ttlce ot In/or=ation ResoUrce= ManaKemen~

Asa R. Frost, Jr., DlreccorJ
OSWER Information Management State

In accordance wi~h EPA Records Management Hanual, Chapter 5,
dated 7/13/U~,¯ Z approve OSW[R’s request tot aa
aa=inzstrative record =icroiraphic syste~ tot pew,^..
hazardous waste :anage=ent Programs. m ..... 1

The teaslbili~y s~udy prepared tot OW
"Assessment - rE, entitle~

t a~.,..._~.~he ~ultabiii~y and Costs of Alternat vne ----,,a~..a;;ve .ecord. (June 30 19U8 Ies tot
documencs and 3ustities ~k .... ~ ._! ),+satisfactorily

-.,-- .ww~ sgr conver¢Ing t~e
ad=inis~rative record to =lcrotor=. In Particular th
require=eat under SA~A ~o =-~- -- ....... ’ ¯--- ~-q iq=inls=ra~lve recordpublicly availabZe a¢ or near each hazardous vas~e site
=ages =lcrotorl ¯ cos~-e£~ective s~orlge ledlu~.

Please intom each regional hazardous waste progra= ot =y
approveA ot O~E~’= reques~ and o~ Cbe need to eoaply vl~h
~e re=alnin| provisions o£ Chapter 6 ot the ErA Records
Manuel should ~he region proceed w1¢~ i=plemen¢ing In
ad:lnis~ra~lve record micrographic sys~ea.

co: SIRHos, Region 1 - X
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A~PEI~D I X K

MODEL C~TIFICATION

IN THE

UNITED STATES OF AMERICA,

Plaintiff,

V.

[NAMES OF DEFENOANTS]

Defendants,
[number]

Vo

[NAMES OF THIRD PARTY
DEF~ENOANTS]

Third Par~.y ~fendants

CNAM’E OF COURT l

CIVIL ACTION NO.

CERTIFICATION OF DOCUMENTS
COMPRTS~NG THR ADMTNISTRAT~V~ RECORD

)
The United Statea EnviEonmental PTote~Clon Aqency (EPA) hereby

cer1:ifies ~.hat ~:he attached documen~:I constltute ~J1e administrative
=eco=d for selection of Eelponla ac~ionJ’undeE ~he Comp=eheneive
Environmental Response Co~lon and Liabilit~ Ac~ or 1980, as
amended, foe the [name of si~e] si~e in ICily or County], [State].

By ~he United States Environmental Pl’oCe~ion Agency:

In vi1:ne~ wheEeo£ I have submcEibed my
ruuie ~-~Is day of , 19~n rcity1 .
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PREAMBLE TO SUBPART I OF NCP



eslabhshing and mamlahGng the record
.re closely related to the procedures

1 governing pubhc pnrhctpahon. Cenera]
I community reldllons provisions found ]n

other parts of the proposed NCP arc
addressed elsewhere in Ihts preamble.

The following seclions discuss the
re,tier comments received on the
proposed subparl I and EPA’s responses.

~fame: Ceneral comments.
Proposedm!e: Subpart I details how

the administrative record is essembled.
maintained and made axailable to the
public.

Response to co.~t.~ents: Comments on
the administrative record regulations,
included the suggestion that the
preamble provide a general statenmnt
differentiating between the
administrative record and the
information repository.

EPA agrees that while subpart Ie.
" " includes ample ini’ormation on the

requirements of the a .dministrative
record, a brief clarification would help
to differentiate the record from the
information repository.

The information repository includes a
diverse group of documents that relate
to a Superfund site and to the Superfund
prose’am in general, including documents
on site activities, information about the
site location, and background program
and policy guides. EPA requires an

.~
information repository at all remedial
action sites and any site ".’,,here a
removal action is likely to extend
beyond 120 days. The purpose of the
information repository is to allow open
and convenient public access to
documents explaining the actions taking
place at a site.

The administrative record discussed
in this subpart, by contrast, is the body
of documents that forms the basis of the
agency’s selection of a particular
response at a site, i.e. documents
relevant to a response selection that the
lead agency relies on. as well as
relevant comments and information that
the lead agency considers but may reject
in the ultimate response selection
decision. Thus, the record will include
documents the lead and support agency
generate, PRP and public comments, and
technical and sttHpedfc information.
These documents occasionally overlap
with those included in the h~ormation
repository. The aclministrotive record
includes such information aa site-
spedfo data and comments, guidance
documents and technical references
used in the selection of the ~,sponse .
action. The information repository may

¯ include guides to the Superfund proco~,
background information, fact sheets
press releases, maps, and other
information to aid public onderstannmg

of :* sdc response, tc~ord|uss of whether
the mformdhon h.~ bearing on the
evt-nlual re3ponsc selection at that site.

Ore commenter .¢clt thdt there was no
mct,hdnism for PRPs to participate in the
de,, elopment of the administrative
record. In response. PRPs are given a
chance to partt~.ipate in the development
of the admmistrutt’,e record throughout
its compilation¯ EPA will make available
information considered in selecting the
response actmn to PRPs and others
through the adatinistrative record file.
Interested persons may peruse the
record file. submit infommtien to be
included in the administrative record
file. or may comment on its contents
during the ensuing pubbc comment
perted.

Name: Section 300.800(a).
Establishment of an administrative
record. Section 300,810(a). Contents 
the administrative record.

P,-oposed rule: Section 113[k](1) 
CERCLA states that the "President shall
establish an administrative record upon
which the President shall base the
selection of a response action." EPA .
used similar language in § 300.800(a) 
the proposed rule: "The lead agency
shall establish an administrative record
that contains the documents that.form
the basis for the selection of a response
action." (Emphasis added.) Section
300.810(a) states that the
"administrative record file for selection
of a response action typically, but jnot in
all cases, will contain the following
types of documents " " "." followed by
an enumeration of fl:ose documents.

Response to comments: EPA’s choice
of the phrase ’*form the basis" in
§ 300.gO0(a) drew many comments. The
comments expressed concern that the
lead agency would have the discretion
to include in the administrative record
only those documents that support
EPA’s selected remedy.

These comments appezr to be based
on a misunderstanding of what the
phrase "forms the basis of" means as it
was used in the proposed ride. The
statute defnes the administrative record
as the "record upon which the President
shall base the selection of a response
action." EPA’s intent in defining the
record as the file thai "contains the
domunects that form the basis for the
selection of a response action" was
simply to reflect the statutory language. "
For example, an administrative record
will contain the public comments
submitted on the proposed action, even
if the lead agency rejects the enmmenis.
because the lead agency is required to
consider these comments and respond to
significant comments in making a final
derision‘ Thus. these comments also

"form the basis or’ the final response
selection decismn. EvA intends that the
regulatory lan8uage defining the
administrative record file embody
general principles of admintstratt’,e Idw
concerning what documents ,~re
included in an "administrative record"
for an agency decision. As a result.
contrary to the suggestion of the
commenters, the proposed defimtion of
the administrative record does not mean
that the record will contain only those
documents supporting the selected
response action.

A commenter asked that the phrase
"’but not in all cases" be deleh,d from
§ 300.810|a). or specify the cd~es whet::
documents are excluded from the
administrative record. EPA behe~es st i~
better not to attempt to list excluded
documents in the NCP since EPA cannot
possibly anticipate all the types of
documents that will be generated for a
site or [or future sites, and which of
these documents should be excluded
except as generally described in
§ ~00.810{b]. It should be noted¯ for
example, that although a health
assessment done by ATSDR would
normally, be included in the
administrative record, it would not be if
the assessment was generated by
ATSDR after the response is selected.

Others commented that certain
documents should always be included in
the administrative record. EPA believes
that only a small group of documents
will always be generated for every type
of CERCLA site. since each site is
unique. Other documents may or may
not be generated or relevant to the
selection of a particular response action
at a site. EPA understands that a
defnitive list of required documents
wo~d assist parties in trying to assess
the completeness of the administrative
record, but such a list would not be
practical Different sites require
different documents.

A related group of comments asked
that the administrative record always
include certain documents, including,
specifcally. "verified sampling data,"
draft and "predecisional" documents.
and technical studies. One comment
stated that "invalidated" sampling data
and drafts must be part of the
administrative Rcord in some
situations. Verifed sampling data. i.e,
data that have gone through the quality
assurance and qoullty control process.
will be included in the record when they-
have been used in the selection of a
response action, "Invalidated" data. I.e.
data which have been found to be
incorrectly gathered, are not used by
EPA in selectln 8 the response action and
should therefore not be included in the
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record. These should he dLshn~ulshed
from unvGhdated ddta--dJta th,Jt have
not been through the qudhty control
process--which may in hm~ted
circumstances be considered by the
agency in selecting the response act,an
It is EPA’s pohcy to avoid using
uncut]dated data whenever possible.
Nonetheless. there are hmeb when the
need for acUon and the Ia(.k of ~.ahdaled
data requires the cons,derauon of such
data In selechng an emergency removal
action. If such data are used. they ~:ill
be included in the record.

In general, only final documents ~re
included in the admmzstrati~ e record
files. Draft documents are not part of the
record for a decision because they
generally are revised or superse.Jed by
subsequent drafts and thus are not the
actual documents L, pon which the
decmion-maker reties. However, dry,fig
{or portions of them] generally ,,’.’ill be
included in Life admires]rat]re reco:d for
response selection if there is no final
document generated at the lime the
response is selected and the draft is the
document relied on. In addition" a draft
which has been released to the public
for the purpose of receiving comments is
also part of the record, along with any
comments received.

Similarly, predecisional and
deliberative docmnents, such as staff
notes or staff policy recommendations
or options papers, do not generally
belong in the administrative record
because they merely reflect internal
deliberations rather than ]’real decisions
or factual information upon which the
response selection is based. However.
pertinent factual information or
docurnents stating final decisions on
response selection issues for a site
generally would be included in the
record.

Technical studies are a!so part of the
record, again, if considered by the lead
agency in selecting ~e response action.
The con’h~, enter seems to have
misinterpreted EPA’s intent by assuming
that only factual portions of a technical
study ate part of the record. The entire
study, or relevant part of the study.
should be part of the record.

Another comment stated that the
administrative record should include
any studies on cost, cost-effectiveness, "
permanence, and treatment that underlie
the record of decision. These studies are
already’part of the remedial
investi8atlon and feasibility study,
which is always included in the record.
Another party staled that sampling ..
protocols should be in the
administrative record: Sampling
protocols are part of the RI]FS work
plan. which is also pert of the
ndmimstrallve record. And because

sampling protocols, hke chain of custody
documents, are generally grouped
together. EPA has provided in this
rulemaking that such grouped or serial
documenL1 may be listed as a group in
the index to the administrative record
file.

A related comment requested that all
documents generated by contractors
should be included in the record. In
response, nny document that forms the
basis of a response selection dec]stun
,.viii be included in the administrative
record. It is immaterial who develops
the document--it can be a contractor.
the public (including a PRP). a state 
’EP.,L

One commenter asked that ARAR
disputes invoiwng a disagreement over
whether a requirement is substantive or
administrative be documented in the
record. Other comments stated that EPA
must ensure that complete ARAR
documentation and documentation of all
remedial options, not just the selected
remedy, be placed in the record. Where
ARAR issues are relevant to response
selection, lead and support agency-
generated documents and public
information submitted to the lead
agency on this issue would be part of
the record. The record will include
documentation of each alternative
remedy and ARAR studied during the
RI/FS process, and the criteria used to
select the preferred remedy during the
remedy selection process.

EPA also received several cornmeaL]
stating that every document contributing
to decision-making should be part of the
administrative record. EPA cannot
concur in this formulation of the
administrative record since it is unclear
what "conixibuting to" means and that
phrase may be overly bread. For
instance, the term "contributing to"
could be interpreted to include all draft
documents leadin8 up to a i’mal product.
These draft docmnents do not generally
form the basis of the response selection.
However. because the administrative
record includes documents which form
the basis for the derision to select the
response action. EPA believes that most
"contributing- documents wil." l be
included.

One comment stated that the hazard
ranking system (HRS} information
should be included in the administrative
record fur selection of the response
action. Spedfically. they suggested thet
internal memoranda, daffy notes, and
the original HRS score should be made
available. The National Priorities UsI
(NPL) docket is a public docket, and
already contains the relevant ranking
information. Tim information generally
relevant to the listing of a site on the
NPL is preliminary and not necessarily

rele,.ant to the selection of the respon~
act]on. If ho’*vever, the~ is trformatlor
in the NPL docket that is rehed on m

selecting the response achon, it wdl be
included m the administratwe record.

Another commenter stated that all
materials developed and recezved durir
the remedy selection process should br
made a part of the record, and stated
that the NCP currently omits inclusmn
transcripts. As noted above, certain
documents simply ",viii not be relevact,
the selection of response actions EPA
wall. as required by the statute, include
m the record all those materiels.
mc~uding transcripts, thPt for"n the bag.
for the selection of a respoP.~e ,,rhea.
,.vt’e~her or not the materials s~pport tF
decision.

Se’.’era] commenters asked that the
lead agency be required to ma.i them
individual copies of documents kept in
the administrative record. These
requests included copies of sampling
data. a copy of any preliminary
assessment petitions, potential
rem.edtes, the nsk assessment, a llst of
ARARs. and notification of all future
work to be done. Commenters also
asked to be nohfied by mail when a Is,
agency begins sampling at a site and
,,’.’hen a contractor is chosen for a
response action. In addition, many
asked for the opportunity to comment ̄
the documents mentioned above. A
related comment suggested that EPA
maintain a mailing list for each site and
mail copies of key documents in the
record to ever":’ part)" on the hat.

EPA believes that maintaining an
administrative record file in two place.
in addition to a more general
information repository, with pro’.ision~
for copying facilities rellects F, PA’s
strong commitment to keeping the
affected public, including PRPs.
informed and providing the opporhmit~
for public involvement in response
declsion-making. Requiring EPA to mail
individual copids of documents
available in the record file is beyond
any statutory requirements, unnecessa~
due to the ready availabililF of the
documents in the file. and a severe
burden on Agency staff and resournes.
Magi of the documents requested abow
will generally be available in the
administrative record for public review
and copying,. Additionelly. the lead
agency should maintain a mailing list o
interested persons to whom key site
inforamtlon and notice of site activitie~
can be mailed as part of their
community relations plan for a site.

One commenter asked that all PRP
comments and comments by other
interested parties be included in the.
record, regardless of their



"’significdnce." EPA ~,dl include ull
~.omme=,ts received during the commcnt
period m the admm,stratwe record.
regardless of their slgmficance. When
the lead agency cons,ders comments
submflted after the decision document
has been signed, the "’significance" of a
comment has a bearing on whether it
will hc included in the administrative
record, as specified in § 300.g25(c). 
addition, wfule EP,,% is under no legal
obhgahon to place in "he record or
consider comments submitted prior to
the comment peP.’od, EPA will generally,
as a matter of policy, consider
s!gnificant comments submitted prior to
the comment period, place them ~n’.o the
record, and respond to them at an
appropriate time. However, persons ,.vho
wish to ensure that the commen;s they,
submitted prior to the comment period
are included in the record must resubmit
such comments during the comment
period. - --

Final rule Section 300.gO0(a ) 
promulgatad as proposed.

Name: Section 300.~0(b).
Administrative record for federal
facilities.

Proposedrule: Section ~0.~0(b)
states that the lead agency for e federal
facility, whether EPA. the U.S. Coast
Guard, or any other federal egency,

-~)

shall compile and maintain aa
administrative record for that facility.
When federal agencies other than EPA
are the lead at a federal facility site.
they must furnish EPA with copies of the
record index, in addition to other
specified documents included in the
record. The preambis to the proposed
NCP discussion of § ~O(b) (53 
51464) states that EPA will establish
procedures for interested parties to
participate in the administrative record
development~ and that EPA may furnish
documents which the federal agency is
required to place in the record.

Response to comments: One comment
stated that EPA should be the custodian
for administrative records for federal
facilities, especially where the federal
facility is a PRP, to avoid any conllict of
interest in questions of liability or
litigation. Another comment slated that
the reqnirements in § 300~) of the
prepared rule would be burdensome to
federal agencies in compUin8 and
maintaining the record.

Executive Order 12580 grants federal
agendes the authority to "establish the
edndnistrative record for selection of
response actions for federal facilities

- trader their juz/sdiction, cnstody or
control." To avoid the potential for
conflicts of interest by federal agencies
who are URPa and in charge of compiling
and maintaining the record, EPA retains

cotfliu[ over the dev,:;opmcHt u[ the
xecord by spec~fy:ng wh.t goes into the
record, by sopplemenlm~ the record and
by requiring an accounting of what zs in
the record through a report of the
indexed contents. EPA believes that
these requirements represent sufhc~ent
Agency overmght to avoid potential
conP, icts of interest at federal facilities
while ensuring that federal lead
a,~encies remain responsible for
cumpiling and maintaining their own
administrative record.

EPA is making a minor editorial
change in § 300.800(b)(I) to reflect 
the federal agency compiles and
maintains an administrative record/or a
facility, and not at a facility, since
§ 300.6~O(a) already provide~ ’,hat the
record will be located at or near that
facihty.

Fi,lal rule: EPA is promulgating the
rale as proposed, except fcr the
following minor editorial change in the
first sentence of § 300.600[b)(1): "ff 
federal agency other than EPA is the
lead agency for a federal facility, the
federal agency shall compile and ,
maintain the administrative record for
the selection of the response action for
that facility in accordance ~th this
subpart."

Name: Section 300.8~c)..
Administrative record for state-lead
sites.

Proposed rule: Section l13(k] of
CERCLA states that the President "shall
establish an administ,-’ative record upon
which the President shall base the
selection of a response action." Section
300.800(c). entitled "Administrative
re-cord for state-lead sites," requires that
states compile administrative records
for state-lead sites in eccordance with
the NCP.

Response to commcots: Several -
commenters believe that the new --
administrative record procedures place
an onerous burden on the state, end
request that state rL.~lu~menls such as
Open Records Acts should be allowed
as a substitute for complience with
subpart I. Another commenter
recommended that states be allowed to
deterndne whether a complete
administrative record is needed at or
near the site when a site is state-lead.
Where a response is taken under
CF~CLA at a state-lead site. EPA is
ultimately responsible for the selection
of a response acUon. Therefore. under
section 113(k}, EPA must establish an
8dmlnlstrallvd record for the CI~J¢CI,A
response action at the site, and must. et
a minimum, comply with subpart L
There may be many different ways of
compiling edministrative records and
involving the public in the development

of the record¯ Subpart I st,ties the
nllnlmum reqtziremenls [or sell’on

l13(kl. Lead agencies, mclud~pg statl:~,
may provide additional pubhe
inxol~ement opportumtles at a site. In
response to whether or not states should
mamlam a complete administratzve
record at or near the s~te. EPA believes
that states ~est have such a record in
order to meet CERCLA secth, n l13(k|
requirements.

EPA has included a mir.or editorial
chenge in § 300.600(c) to reflect tha! 
state compiles eed maintains an
administrative record for rather than at
a given sP.e.

Fine/ru!e: EPA is promulgating
§ 3~"~J.800(c} as proposed, except for 
minor editorial change in the first
sentence as follows: "If a state is the
lead agency fur a site, the state shall
compile and maintain the administrative
record for the selection of the response
action .for that site in accordance with
this subpart."

A’ame~- Sections 300.~O0{d) and
300.800(e). Applicability.

Proposed rule: Section 300.800(d)
states that the provisions of subpart i
apply to all remedial actions where the
remedial investigation began after the
promulgation of these rules, and for all
removals where the action
memorand,.um is signed after the
promulgation of these rules. Section
~0.~0(d) also proposes that "[Tjhls
subpart applies to all response actions
taken under section 104 of CERCLA er
sought, secured, or ordered
administratively or judicially under
section 106 of CERC.,LA." Section
300.~’)G(e) states that the lead agency
will apply subpart I to all response
actions not included in § 300.800(d} "to
the extent practicable."

¯ Response to comments: One
commenter argued that the applicable
provisions of subpart I should be
amended to require egencies to comply
with the subpart fur all sites where the
remedy selection decision was made
more than 90 days alter proposal of the
revised NCP for comment. Another
con~ent stated that § 300.~00(e) 
revised to state that lead agencies must
comply with subpart I in any future
ections they take. and that all lead
esency actions must comply with
subpart 1 "to the maximum extent
practicable."

in response, EPA will adhere as
closely as possible to subpert 1 for sites
where the remedial investigation began
before these regulations ere
promulgated. EPA will not, however,
require that these sites comply with
requirement5 which, because of the



htlllng O[ the response at, him rcieUve tu
the promulgation of these rufus, cannot
be adhered to. For examp!e, under the
final rule the administrahve record file

t be available at the beginning of the
..edia] inveetigahon pha~e. If these

regulations ere promulgated when a site
=s in the middle of the remedial
investigation process, and the
administrative record is not yet
available, the lead agency cannot at this
point comply with these regulations.
Additionally. EPA believes that adding
language to proposed NCP § 300.800(e)
to state that lead agencies ,.,.’ill comply
with provisions of subpart I in any
future action after promulgation of the
new rule is unnecessary and redundant;
compliance will be legally required, end
applicability to all future response
actions is implicit in the rule. Likewise.
insertion of the word "maximum" before
the phrase "extent prachcable" is
unnecessary since it would give
additional emphasis but would not
substantively change the requirement or
the meaning of the r~le.-

One co~mnent agreed with EPA’s
interpretation that subpart I applies to
all response actions "sought, secured or
ordered administratively or judicially."
but others disagreed. Several stated that
the term "judicially" should be deleted
from § 3(X),B00{d) because they argue
that response actions ordered judicially

.would receive de novo adjudication.
.~l~CLAad of administrative record review.

section 113( .~ l }sta test Inany
judicial action trader this Act. judicial
review of any issues concerrtin8 the
adequacy of any response action taken
or ordered by the President shall be
limited to the administrative record."
Commenters contend that this section
does not apply to injunctive actions
under CERCi~ section 106 because
these are not actions **taken or ordered
by the President." To the contrary, the
selection of a response ~ctlon is a
"response action taken " " " by the
PresidenL" Accordingly. section 113{j][1)
requires that judicial review of the
response action selected by the agency
is "limited to the administrative record."
Further, section I13[j)(2} stipulates thaL
"in any judicial action under this
chapter"--whether for injunctive relief.
enforcement of an administrative order
or recovery of response costs or
dnmagec = party objecting to"the
Prealdent’s dedsion in selectiu 8 the
response action" must demonstrate, "on
the administrative record, that the
derision was arbitrary or capricious or
otherwise not In accordance with law."

EPA received several comments
ob’jectin8 to EPA*s determination that
=0|diciel review of an endangerment

)

assessment be hmat*Jd to the

administrative record. They stated that
as e matter of admmtstrahve and
constttutional law. a findio 8 of imminent
and substantial endangerment ts not an
issue conceromg "the adequacy of the
response action." as statgd in CERCLA
section 113{j). and therefore must
receive de nova review by a courL A
second comment requested that EPA
state in the regulation that review of
EPA’s expenditures in the
implementation of a remedy is de nova.

An assessment of endangerment at a
site is a factor highly relevant to the
selection of a response action, and is in
fact part of the relnedial investigation
(RI) process central to the decision 
select a response action. Therefore. the
determination of endangerment (which
will generally be included in the
decision document} will be included in
the administrative record for selection
of a response action and should be
reviewed as part of that record. [F..PA
notes that the term "endangerment
assessment" document has been
superseded by the term "risk
assessment" document, and while
assessments of endangerment at a.~tte
are still conducted durln8 the RI. it is the
"risk assessment" document that
becomes part of the record.) In response
to the comment that Agency
expenditures on a response action
should receive de nova review. EVA
notes that this issue was not raised in
the proposed NCP. and is therefore not
addressed in the final rule.

Finn/rule.- ETA is promulgating the
rule as proposed.

Name: Section 300.805. Location of the
adminis~atlve record Fde.

Proposed rule: Section 113(kj(1) 
CERCLA states that "the administrative
record shall be available to the public at
or near the facility at issue. The
President also may place duplicates of
the administrative record at any other
location." Section 300.805 of the
proposed NC.P provides five exemptions
for information which need not be
placed at or near the facility at issue:
Sampling end tattle8 data. guidance
documents, publicly available technical
literalare, documents in the confidential
portion of the file. and emergency
removal actions lasting less than 30
days.

Response to commenta: One
commenter supported limiting the
amount of information which must be
located at or near the site. but many
commentens elated that every document
cnntributin 8 to declsion-making.
including confidential documents which
are part of the record, should be located
el or near the site end agency

conv*dnzence is not a sufficient reason [rt
exchtde documents from the site. They
asserted that such exclusions undermine
actwe public involvement at the s=te nnd
are contrary to statutory intent. Another
commenl stated that requirln8 the
administrative record to be kept m two
places, at a central location and at or
near the site. runs counter to the
statutory requirement of keepin8 a
record only "at or near the facility at
issue." One commenter asked that EPA
acknowledge that Indian tribal
headquarters may be a logical place to
keep the administrative record when a
Superfund site is located on or near an
Indian reservation. A Final comment
requested that EPA endorse through
regulatory language that admimstrah,.e
records can be kept on microfiche or
other record management technologies,
and have the equivalent legal vafid~ty to
paper records.

Requiring sampling data and guidance
documents to be placed at the site is
both unnecessary and, in many cases.
ve:’y costly. Administrative records are
often kept at public libraries where
space is limited and cannot
accommodate voluminous sampling data
for large, complex sites. Summaries of
the data are included in the RI/FS.
whzch is located at or near the site. In
addition, requiring publicly available
technical literature at the site will
require copying copyrighted materiaL ao
additional expenditure of limited
Superfund dollars. Moreover, Agency
experience is that. as.yet, relatively few
people view the administrative record
file at or near the site or request review
of tee sampling data or general guidance
documents listed in the index to the site
file.

However. EPA bus revised the role to
specify that. if an individual wishes to
review a document listed in the index
but not available in the file located at or
near the site. such document, if not
confidential, will be provided for
inclusion in the file upon request. The
individual will not need to submit a
Freedom of Information Act Request in
order to have the information made
available for review in the file near the
site. EPA believes that provision of such
documents in the file near the site upon
request meets the requirement of
CERCLA section 113(k) that the record
be "available" at or near the site. In
addilion, this rule does not bar lead
a8encies from deciding to place this
information in the site Fde without
waitin8 for a request. Lead agencies are
encouraged to place as much of this
information at or near the site as
practical, and to,automatically place
information st sites where there is a
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h:gh probabddy.:hal the informdlion
wdl be m demand or the mformahon is
centrdl to the response selec[ioll
decaszo’l

The confidenhal portion of the fde
need not be located at or near the s~te,
and ’~,dl not be av,ulable upon request
eJlher at Ihe site or at the central
location, since the informatio:’, is not
avadable for pubhc review.

EPA belie’.es thai reqmnng that the
record he located in two places ~s
necessary Io ensure both adequJte
public access to the record 131es and
better lead-agency control over the
record documents The statutory
reqmrement in CERCLA sectzon
113(k)(1} states that the President may
also place duplicates of the
admmis!rative record at any other
location. This section clearly proviJes
authority to maintain a second
administrative record at a rostra!
location. Sec’fi, on 300.S05 of the proposed
NCP {5::] FR 51515) reflects EPA’s
decision to make Lhis statutory option a
regulatory requirement. A centrally
located record may offer easier access
to interested parties located far from the
response alto.

EPA agrees with the commenter that
housing the centrally located copy of the
record at Indian tribal hesdqua:’ters may
be appropriate when a Superfund site is
located at’or near an Indian reservation.
In the 1986 amendments to CERCLA,
Indian tribes are accorded status
equivalent to states, and can be
designated lead agencies for response
actions, in which case they would also
be required to compile and maintain the
administrative record at or near the site.

Finally. as EPA stated in the preamble
to the proposed NCP, maintaining the
administrative record on microfiche is
already recognized as a legally valid
and effective practice: "EPA may make
the administrative record available to
the public in microform. EPA may
microform-copy documents that form the
basis for the selection of a CERCLA
response action in the regular course of
business" (53 FR 51465). EPA agrees that
this should be specified in the rule and
has added § 300.805{c) accordingly,
providing that the lead agency may
make the record available in microform.

.Finolm.de: Secdon 300.805 is modified
as follows:

1. Section 300.805(b) is added to the
rule as follows: "Where documents are
placed in the central location but not in
the l’de located at or near the site, such
documents shall be added to the file
located at or near the site upon request.
except for documents included in
paragraph fa)(4) of this section."

2. Section 3CO.P.05(cl is added to the
rule as follows: ""The lead agency may
make the admmlstrzlhve record fde
available to the public m mtcrofqrm.’"

3. The sectlon has been renurnbered
accordingly.

Nmne: Sections 300 810(a}-{d]
Documents nol included m the
administrative record file.

Prcposed rule: Section 300.810lbl
discusses which documents may be
excluded from the administrative record.
Section (c) discusses privilegud
information that is not included in the
administrative record. Section 300.810(d}
discusses confidential infom~atmn that
is placed in the confidential portion o(
the administrative record.

Response to comments: One
commenter argued that § 30o.810 should
specifically include an exemption for
classified documents related to national
security. While the NCP currently does
not address the potential conflict
between national security concerns and
the requirement to establish a publicly
accessible administrative record, it is
not clear that such an exemption could
be adequately specified by rule or that
an exemption would appropriately
resolve this conflict. Section 121(j}
provides a national security waiver by
Presidential order of any requirements
under CERCLA, which can be invoked
in certain circumstances. Under this
"prevision, protection of national security
interests requires case-by-case review
under section 12"1(j) and not a blanket
exemption in the NCP. Nothing in the
NCP limits the availability of this
waiver.

Another comment ~ceived by EPA
stated that the treatment of privileged
and confidential documents in the
records is unfair, because it denies
access to documents that may be critical
to the selection of a remedy. EPA has
provided for a confidential portion of
the administrative record where
documents containing, for example,
trade secrets of companies that have
developed patented cleanup
technologies being considered aa a
response selection alternative can be
kept confidential. To maintain a fair
balance between the need for
confldentiafity and the public’s right of
review of the record, the lead agency
must summarize or redact a document
containing confidential information to
make available to the greatest extent
possible critical factual information
relevant to the selection of a response
action in the nonconfidential portion of
the record.

A final comment proposed that an
index to the privileged documents
should be included in the

nonconfidenndl porhon of the
admlnistrahve record. EPA egrets,
behoving that an index w:il let
interested part,es know in general terms
what documents are included m lhe
record without comprouus,ng ~he
confldenhal nature of the ,nformahon
contained in those decum,:nts.

Finally. EPA is adding a sentence to
§ 300.a10{a){6) to clar:gy that the imtex
can include a reference :..~ a group of
documents, if documents are
customarily grouped. This ..vfl;. simplif-..
EPA’s task without compromisir;g the
integrity of the record.

F...mirule: 1. EPA is pro~-, ~.:gati,lg
§ 3C0.810(b}. (cJ and (d) as proposed

with a mir.or edltonal ch,~ege to clarify
the first sentence of § 300.310{dh

2. Tim following language Is added to
§ 30"9 810(a}{6} to prowde for listing
grouped documents in the
administrative record file index: "If
documents are customarily grouped
together, as with sampling data chain of
custody documents, they may be listed
as a group in the index to the
administrative record file."

Name: Section 300.815. Administrative
record file for a remedial action.

Proposed rule: The term
"administrative record file" is used
throughout the proposed NCP. Section
300.815(a) proposes that the
administrative record file be made
available for public inspection at the
beginning of the remedial investigation
phase.

Response to comments: EPA received
several comments obiecting to the
concept of on administrative r~cord file.
They objected bdcause there is no
statutory authority for establishing a
file. and because they were concerned
that the lead agency could edit the file.
specifically by deleting public and PRP
comments and information that do not
support the response action ultimately
chosen by EPA. and that these
comments and information would not
remain a part of the final administrative
record.

The statute requires the President to
establish an administrative record.
Under subpart I of the NCP. the
administrative record file fs the
mechanism for compiling, and will
contain, the administrative record
required by secllon l13(k). One reason
EPA adopted the concept of an
administrative record file is that EPA
felt that it may be confusing or
misleading to refer to an ongoin$
compilation of documents aa an
"administrative record" until the
compdation is complete. Until the
response action has been selected, there
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is no complete admmlMrahve record for
that dec~slon Thus. to a~old creanng the
impression that the record is complete at
any tJmc prtor to the final select)on
decision, the set of documents zs
referred to aa the admmlstratwe record
file rather than the admimstrative
record.

However. this does not mean. as the
comments appear to suggest, that the
lead agency may **ed!t" the
administrative record Gle in a manner
that removes comments and techmcal
data simply because they arc not
supportive of the final setechon
decision. Any comments and technical
information placed m the record file for
a proposed response actmn and relevant
to the selection of that response action.
whether in support of, or m opposition
to, the selected response achon, become’
part of the admintstratzve record for the
final response selection declsion. Such
materials will remain in the
administrative reco"rd file: and will
become part of the final administrative
record. However. EPA beheves that as a
matter of law documents that are
erroneously placed in the administrative
record file (e.g.. documents that have no
reluvance to the response selection or
that pertain to an entirely different site)
would not necessarily become part of

_,. the final administrative record.
) EPA received additional comments

stating that the administrative record
file should be available before the
beginning of the remedial investigation
phase. These comments suggested that
the file be available: When a site is
entered into the CERCLIS data base:
when the HRS score is calculated: when
proposed for inclusion aa the NP1" after
the preliminary assessment report; and
after the remedial site investigation.

EPA believes that the point at which a
site is entered into the CERCLIS data
base is too early to put any informati6n
which would be relevant to a selection
of a response achon into a record file
because at this point there has been no
site evaluation and therefore little
factual information about the site upon
which to base a response decision.
Interested parties can already find any
information on a site that would be
included at the point of the HRS scoring
and placement on the NPL in the NPL
docket, which is publicly available. The
preliminary assessment and remedial
investigation stages of a response are
premature for making the administrative
record available; at these points there is
little information relevant to response

" selection on which to comment or to
review. Once the RI/FS work plan is
approved, and the RI]F$ study begins--
including such aclivit|es as project

scoping, data collechon, risk assessment
and analysis oFahernatlves--there ~s a
coherent body of site-specific
mlormahon wzth relevance to the
response selection upon wh,ch to
comment. EPA believes that the
beginning of the RI/FS phase is the point
in the process when it makes sense to
start a publicly available record of
information relevant to the response
selection.

One comment suggested that
interested persons would have no
chance to comment on the formation of
the RI/FS work plan. The comment
suggested that the record file should he
available before the RI/FS work plan is
approved, e.g.. with a draft work plan or
statement of work. EPA disagrees.
Approved work plans are often
amended. An interested person may
comment on the scope or formation of
the work plan, and such comments can
be taken into account by the lead
agency and incorporated into a final or
amended work plan. Such comments
must be considered if aubmitred during
the comment period on the proposed
action.

F/sol nJ]e: I~A is promulgating
§ 300.815(a) aa proposed.

Name: Section 300.815. Administrative
record file for u remedial action. Section
300.8ZO{a). Administrative record file for
a removal action.

Pmposedrule: Subpart I requires that
the administrative record for a remedial
action be available for public review
when the remedial investigation begins.
Thereafter. relevant documents are
placed in the record aa generated or
received. The proposed regulations also
require that the lead agency publish a
newspaper notice announcing the
availability of the record files, and a
second notice announcing that the
proposed plan has.been issued. A public
comment period of at least 30 days is
required on the proposed plan. Section
300.820(a) outlines the steps for the
availability of the record and public
comment for a non-time-critical removal
action. EPA col/cited comments on a
proposal currently under consideration
to require quarterly or semi-annuul
notification of record availability and
the initiation of public comment in the
Federal Register. .

Response to comments: Some
commenters suggested that the use of
the Federal Register to announce the
availability of the administrative record
is too costly or of little or no benefit.
Several commenters requested

¯ clarification on how and when the lead
agency should respond to comments.
Another stated that lead agencies
should be encouraged--though not

reqmred--to respond to early comments
before the formal comment period
begins.

EPA chose not to require a nohce of
avadabihty of the admmlstrahve record
In the Federal Register in thls
rulemaking because it is still unclear
whether the benefits of this addihonal
notice outweigh its costs. EPA may
decide in the future to require this
additional notice if it determines that
such notice v.,ould improve notification.

EPA agrees with commenters that
clarification is needed as to when the
lead agency should respond to
comments. We also agree that the lead
agency should be encouraged to respond
to comments submitted before the public
comment period. EPA generally will
consider any timely comments
containing significant information, even
if they are not received during the
formal comment period, and encourages
other lead agencies to do so. EPA wdi
strive to respond to comments it
receives as early aa possible, and to
encourage other lead agencies to follow
suit. However. any lead agency is
required to consider and respond to only
those comments submitted during a
formal comment period. Any other
comments are considered at the lead
agency’s discretion. EPA has revised the
language of these sections to reflect the
policy on consideratmn of public
comments submitted prior to public
comment periods.

One comment recommended that the
regulations should provide how long the
administrative record must be available.
and suggested EPA coordinate efforts
with the National Archives about
retaining the record aa a historical
record. Another felt that materials weze
not always placed into the record in a
timely manner, and that the record was
not always available to the working
public during evenings and weekends or
accompanied by a copying machine.
Similarly. one commenter felt that
documents should be placed in the
record when they are generated or in a
prescribed timeframe of two weeks.
Another asked that free copies of key
documents be included in the record.

EPA believes that the length of time a
record must be available at or near the
site will be dependent on site-specific
considerations such as ongoing activity.
pending litigation and community
interest. EPA also believes that
difficulties some’times encountered by
the working public require resolution on
a site-by-site basis and do not merit a
change in the proposed NCP language.
Special provisions may have to be made
by the records coordinator, with the aid
at other site team members, including
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the commumly rc]atlons Coordmd’or or
regional s~/e manager, to ensure that the
record location chosen Is con~,enlent to
the pubhc and that copying facdlhes are
made avadable. Using pubhc hbrartes to
house the record should promote better
avadabiltty of the record during non-
working hours and on weekends. In
response to mandating deadlines for
lead agenoes to place documents inlo
the adminlstrah’, e record file, Agency
guidance already directs record
compilers to place documents into the
record file as soon as they are received.
Agency pchcy additiocaliy pre~cr=bes a
s’Jggested th"neframe for pincmg
documents m the ~co;d file. EPA
believes that mandatory deadlines :n
the NCP ".’.’odd do little to :ncrease the
rate at which records are already
compiled. The decision to place free
copies of ke,~ documen~ in the record at
or near the szte will be a site-s~,ec=fic
decision based on the level of
community interes-" in these documents.
Those who wish to make copies of key
documents or any document contained
in the administrative record file shou!d
already have access to copying
facilities.

EPA received a comment requesting
that it publish a joint notice of
availability of the administrative record
with a notice of availability of Tec.hmcal
Assistance Grants..,-’mother comment
stated that the removal site evaluation
and engineering evaluatic, n/cost
analysis {E.E/CA] must be included in
the record for a non-t,.me-critical
removal action.

Publishing notice of the availability of
the record in tandem with
announcements of the availabllily of
Technical Assistance Grants (TAGs] is
a good idea where TAGs are available
for a removal action. The TAGs.
however, are generally designed to
support citizen involvement in technical
issues for sites undergoing remedial
actions. The one-year, $2 mdlion
limitations on removals and the limited
number of alternatives usually reviewed
make filrther expense on a tec.hnical
advisor less beneficial than it might be
for a long-term remedial action. As for
placing the removal site evaluation and
bE/CA in the administrative record.
EPA agrees that generally such
documents would be part of the
administrative record for the removal
action.

Finally, EPA is making a minor change
to the language of § 300.820(a)(4}. EPA is
;ubstituting the term "decision
Jocoment" in place of action
"nemorandum to allow for situahons
~.here the agency’s dect.~ion document

for a removal action =s not named an
oct=on memorandum

Fmolru/e: 1. The second sentences of
§ § 300.815{b}, 300 820{a}(2} and
300.B20{b}(2) are revised to reflect the
new language on responding to
comments as follows: "The lead agency
is encouraged to consider and respond,
as appropriate, to significant comments
that were submitted prior to the public
comment period."

2. In § 300.820{aR4]. the term "decismn
document" is substituted for "act;on
memorandum.’"

3. The remainder of § 300.820(a} is
promulgated as proposed.

Name: Section 300.ago(b}.
Administrative record fde for o removal
action---time-critical and emergency.

Proposedrufe: Section 300.Sg0(b)
outlines steps for public participation
and administrative record availability
for fire,critical and emergency removal
responses (53 FR 51516): "Documents
included in the administrative record
file shall be made available for public
inspection no later than 60 days after
initiation of on-site removal activity," at
which point notification of the
availability of the record must be
published. The lead agency then. as
appropriate, will provide a public
comment period of not less than 30 days
on the selection of the response action.

Response to comments: Several
commenls ~uggested that public
comment requirements under
§ 300.820(b} were unnecessary and
burdensome, especially the requirement
to publish a notice of the availability of
the record. One comment argued that
requiring public notification of both
record availability and of a site’s
inclusion on the NPL was unnecessary
end duplicative. AP.other comment
stated that the requirements for public
notification and public comment are not
appropriate for all time-critical removal
actions, and recommended that the
administrative record be available for
review only for those time-critical
removal actions that do require public
notice and comment. A related comment
stated that the requirement to publish a
notice of availability of the
administrative record for all time-critical
removal actions be eliminated in favor
of making the record available but not
requiring an advertisement or comment
period, since some time-critical removal
actions are completed before a public
comment period could be held. Others
asked that the public comment period
become mandatory, or at least
mandatory for removal activities not
already completed at the time the record
is made available. Another comment
requesled that the record hecome

avadable sooner--at least 30 days after
mthahon of on-site remo~..al activtty--

because the current 60-day period
prevented the consideraUon of any pre-
work comments. A second comment
supported the 60-day period. Finally, a
commeoter argued that it made liltle
sense to make the record available after
EO days for an emergency response
because the on-scene coordinator (OSC]
report containing most of the response
lnformahon isn’t required to be
completed until one year fcHowing the
response action.

In general, the public perttcipation
requirements under § 300.6.?.0(b} are
designed to preserve both the flexibility
and d’screlion requtred by the lead
agency in time-critical removal action
situations as well as EPA’s commitment
to encouraging public participation and
to keeping an affected comme.nity well-
informed. EPA believes the notification
and comment periods requL"ed in
§ 300.87.0{b} provide for both Agency
flexibility and meaningful public
involvement. The regulatory language
stating ",hat "’The lead agency shall, as
appropriate" provide a public comment
period of not less than 30 days"
provides the lead agency needed
flexibility when the emergency nature of
circumstances makes holding a
comment period infeasible.

While EPA believes that it is
necessary to annotmce the availability
of the administrative record for time-
critical and emergency removal action.s
as well as non-time-critical actions, EPA
believes that requiring establishment of
the administrative record and publishing
a notice of its availability 30 days after
:nitiating a removal action in all cases.
instead of "no later than 60 days after
initiating a removal action." as
proposed, would be somewhat
premature. It has been EPA’s experience
that it often takes 64) days to stabi,ize 
site {i.e., those activities that help to
reduce, retard or prevent the spread of a
hazardous substance release and help to
eliminate an immediate threat). EPA
believes that the overriding task of
~mergency response teams during this
critical period must be the undertaking
of necessary stabilization, rather than
administrative duties. Compiling and
advertising the record before a site has
become stabilized would divert
emergency response teams from
devoting their full attention to a
response. EPA believes that such
administrative procedures are better left
for after site stabilization.

Public notice reqmrements for
announcing the availability of the
administrat;-,’e reconl and for a silo’s
inclusion on the NPI. are n,~t duplicatwe.
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but notify the pubhc of two very
dlfferenl decisions. Removal achons do
not always take place at sites on the
NPL therefore¯ the nohce reqmrements
are obvmusly not duphcahve for these
removal aehons. For remedial sites that
are on the NPL the administrative

¯ record need not be established for some
time after listing on the NPL, so
pubhshing a notice of the availabdity of
the record would be essential to make
the affected public cognizant of site
progress and their opportumty for
review of documents included in the
record.

Lastly. the procedures specified in
§ 300.820{b) are apphcable ¢o an
emergency removal that starts and
finishes wl,hm 60 days. However. as
provided in § 300 820(b}(Z). a comment
period is held only where the lead
agency deems it appropria,,e. But
because the administrat:ve record is an
avenue for public information as well as
for public cornmeal. EPA also believes
that even if the" action is completed
before the record file is made available,
it is still appropriate to make the record
available to the public. There is also no
inherent contradiction in the OSC report
being available one ],’ear after
completion of ’.he response action while
the administrative record becomes
available 60 days after initiation of on-
site activities. Since the OSC report is a
summary of the site events and is not a
dotaL, meat which is considered in the
selection of response action, it is not
generally included in the administrative
record.

Final rule: EPA is promulgating
§ 300.820(b} as proposed, except that:

"1. The second sentence of
§ 300.820(b](2) is revised on responding
to nubile comments as described above.

Section 300.820(bl(3} is revised
consistent with § 300.820[a)|4); the te.wn
"*action memorandum" is changed to
"decision document."

IVome: Section 300.825. Record
requirements after decision document is
s~gned.

Proposed rule: Section 300,825
describes situations where documents
may be added to the administrative
record after the decision document is
signed. Documents may be added to a
record in the following circumstances:
When the document addresses a portion
of the decision which the decision
document does not address or reserves
for later;, when the response action
changes and an explanation of
significant differences or an amended
decision document is issued: when’ the
agency holds additional public comment
periods after the decision is signed: and
when the agency receives commenls

containing "blgnbf0canl informatzon not
contained elsewhere in the record which
could not have been submitted during
the pubhc comment permd whnch
substanhally support the need to
significantly alter the response action"
(53 FR 51516). In addition, subpart E 
the proposed NCP discusses ROD,
amendments and Explanations of
Significant Differences. Explanations of
Significant Differences may be used for
significant changes which do not
fundamentally change the remedy, and
do not require public comment. ROD
amendments must be used for
fundamental changes, and require d
public comment period.

Response to comments: One
commenter asked that subpart I reilect
the factors consistently applied by
courts when determining whether the
record should he supplemented.
including such criteria as Agency
reliance on factors not included m the
record, an incomplete record, and strong
evidence that F,,PA engaged in improper
behavior or acted in bad faith. A related
comment stated that since general
principles of administrative law apply to
administrative n.=cord restrictions and
supplementing the record, language
limiting supplementing the record should
be deleted from the NCP. EPA believes
that including specific tenets of
administrative law governing
supplementing of the record in the NCP
itself is unneccssaw. These tenets apply
to record review of response actions
whether or not they are included in the
NCP. The requirements of § 300.825[c}
do not supplant principles on
supplementing administrative records.

Another comment recommended that
F,.PA permit the record to be
supplemented with any issue contested
by a PRP. while granting an objective .
third party the ability to accept or reject
record supplements. EPA already
requires thai any documents concerning
remedy selection submitted by PRPs
within the public comment period be
included in the record. All signil~cant
evidence submi;ted after the decision
document is complete is already
.included in the record, so long as it
meets the requirements of § 300.825[c).
is not included elsewhere in the record,
could not have been submitted during
the public comment period, and supports
the need to significantly alter the
response action. EPA believes these
criteria are reasonable and do not
require the use of a third-party
arbitrator.

One comment stated that all PRP
submissions must be placed in the
record in order to protect a party’s due-
process fight to be heard. EPA disagrees
that all PRP subm=ss=ons to the lead

agency must be placed In the record =n
order to protect the party’s due proccs,~
rzghts. The process prowded in the
rules--including the not=ca of
avadabdity of the proposed plan and t
admimstratJve record for review, the
availability of all documents underlyin
the response selection decismn for
review throughout the decision-making
process, the opportunity to comment o
the proposed plan and all documents 17
the administrative record file. the
requirement that the lead agency
consider and respond to all slgmficant
PRP comments raised during the
comment period, the notice of signifier
changes to the response selectmn, and
the opportunity to submit, and
requirement that the lead agency
conszder, any new significant
information that may substantially
support the need to significantly alter
the response selection even after the
selection decision--ls sufficient to
satisfy due process. Moreover. the
opportunity provided for PRP and publ
involvement in response selectmn
exceeds the minimum public
participation requirements set forth by
the statute. Placing a reasonable limit
the length of time in which comments
must be submitted, and providing for
case-by.case acceptance of late
comments through § 300.825(c}. does n,
infringe upon procedural rights of PRP,’

One commenter asked that the
permissive "may" in § 300.825{a} be
changed so there is no lead-agency
discretion over whether to add to the
administrative record documents
submitted after the remedy select)on.
ar/d stated that additional public
comment periods aa outlined in
§ 300.87.,5{b) should not be only at EPA
option. A related comment stated that
the multiple qualifiers in § 300.825(c).
including the phrases "substantially
support the need" and "significantly
alter the response action" [53 FR 5151t
grant F.,PA overly broad discretionary
powers over what documents may be
added to the record. The commenter
su~ests deletin 8 the word
"substantially." as wen as stating that
all comments, even those disregarded
EPA. should be included in the record
for the purpose of judicial review. EP./
disagrees that the word "’may" in eith,
§ 300.82.5{a} or § 300.825(bj is too
permissive. Section 300.825(b} of the
proposal was simply intended to clarJ
the lead agency’s implicit authority to
hold additional public comment perio,
in addition to those required under
subport E for ROD amendments,
whenever the lead agency decides it
would be appropriate. Because these
addihonal comment period- are not
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required by statute or reguIation, the
"permissave’" language simply reflecls
Ibe lead agency s dxscret,on wnth respect
to these additional pubfic involvement
opportunities. Strrularly. lead-agency
dlscreUon Io add to the adminJslralive
rccord documents submmed after a
decision document has been signed
provides the lead agency the option to
go beyond the mmumum requirements
for public partnc,patlon outhned in the
statute. In response to requests to delete
the qualnfier.’~ ;n § 300.825(c). this
language is =rtenuonaily designed to
define car~?, . ,,*;e circumstances in
which EI~A -" .... ons=der comments
submitted a;:-..~e response dctJon has
been sele~.|~." ~,s standard recogmzes
CERCLA’~ .~ ~ :.,le Io proceed
expeditious-" - .:";plement selected
response a’.-..,~ out also recognizes
thai there ~.. c.~ certain instances m
which sigmfic,~nt new information
warranLs rec~,s;deration of the selected
response action. Section 300.825|c} is
intended to provide a reasonable limit
on what comments F~A must review or
consider after a decision has been made.

Several commeaters requested ",hat
PaPs not identified until after the close
of the public cora,’nent period should be
allowed an opportunity to comment on
the record within 60 days of EPA’s
notification of po:ential liability. EPA
makes significant efforts to involve PRPs
as early in the process as possible.
When PRPs are identified late in the
process, they may provide EPA with
comments at that t:me. EPA will
consider comments which are submitted
after the decision document is signed in
accordance with the criteEa of
§ 300.87_5(c). This is hue no matter when
the PRPis identified in the process. EFA
believes that the current rule is
sufficient for gr~nting these late-
identified PRPsthe opportunity for
submitting late comments for the record.

One commenter stated that new
information that confirm.,s or
substantiates prior public comment
should be made part of the record, even
after a ROD is signed- EPA is not
required by statute or regulation to
consider these comments, although a
lead agency may. and frequently does.
consider post-ROD comanents it
considers to be significant---in which
case both the comment and the lead
agency’s response are port of the record.
¯ F’mnlly, EPA is making a minor change

to § ~0~2,5(b) on additional public
comment periods to clmify that. in
addition tO conu~enla and responses to
comments, documents supporting the
request for an additional comment
period- and any decision documents
would be placed in the adminnsh’ative

record file. Ahhough flus is what EPA
intended Ln the proposal, a clarnficatlon
Is necessary to ensure consistency.

FJ,’~Ol rule: EPA Is promulgahng
§ 300.825 as proposed except for an
additnon to the last sentence of section
(b) as follows: "’All additional comments
submitted during such comment periods
that are responsive to the request, and
any response to these comments, along
with documents supporting the request
and any final d~:osion with respect 1o
the issue, shall be placed in the
administrative record file."
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Subpart b--Adn’finistrative Record for
Selection of Response Action

§~ EStablishment of an
adminlstra~lve record.

(a) Ge.,~ro] require.,nenL "]’he lead
aooea~y shall ¢sh3bbsh ~n ~dmlrtlsh’~ti,.e
record that coutas.ns the do~mnents lib’It
form the basis for the selection of a
response action. The lead agency, shall
compile and maintain the admlnigtratlve
record in accordance with this subp.~rL

{b) Administrative rec.oJ’ds for [ederal
faciJil~s. (l) Ifa federal agency other
than EPA is the lead agency for a
federal hcility, the federal agency shah
compile and maintain d:e administrative
record for the selection of the response
action for that facihty in accordance
v.’ith this subpart. E.PA =nay furnish
documents which the federal ageacy
sh’,~U phr.~ in the admioLstrative record
Gle to ensure that the adrninistrallve
record includes all documents thai forr:.t
the basis for the selection of the
response action.

[2) EPA or the U.S. Coast Guard shall
compile and ma/ntain the adminislrative
record =,’hen i1 is the lead agency for a
federal facility.

(3) If EPA is h=voived m the sele~ion
of the response action at a federal
facility on the NPL the federal ;agency
acting aa the lead agency shaU provide
EPA with a copy of the index of

d=~-umeJsts i¢~luded in ~he
adnt~n~strat’ve record file. ~he RI/t’S
is orkpL*n, the RI/FS released for ptJb(ic
comment. 1he proposed plan any pubh~
comnmnts rec~qved on tt~ PJTFS and
proposed plan. atq~cl eny othe¢ docurT~r
F.PA may t~lUeSl on a case~:~y-case
basis.

(c) AdmiRistrotJ’Ve f~cord for state.
leod$ites, tf a state is the lead agency
for a site. the state shall compile and
maintain the administrative record for
the selection of the response action for
that site in accordance with this
subpart. EPA may require the sidle to
place additional documents m the
administrative record file to ensure thal
the admm;.~rative record includes all
documents which form the basis for d~e
selection of the response action. The
~ta,e shall provide EPA with a copy of
the index of documents included m the
admmist:ative record file. the RI/FS
wor.kplan, the l°dlFS released lot public
co.’~’~coL the proposed plan. any pubbc
commenLs received on the RUTS and
proposed plan. and any other document.
EPA may request on a case-by-case
basi~.

{d) App=~’cobi]J.~y. This subparz z*pplie~
to all response actions taken zmd~r
section 104 of CERCLA or sought.
sectLred, or ordered admm~traU~ ely or
judic/a]ly uP.dot zection 106 of C~RCL~
as follows:

{I) Remedial actions w~re the
remedial investigaZion co~d after
the promulsation of ~he~ regulations:
and ’ " - "

(2] Remm.,al .actions where the action
mcmo.’a ndtun is signed .after ",,he
promulgation of these re~ulations.

{e) For those response actions not
included in paragraph (d) of this section.
the lead agency shall comply with this

subpart to the extent practicable.

§ 300.805 Location of the adrninistratpae
record fll~.

(a) The lead agency shall establish 
docket at ao of T~.e of the lead agency at
other central location at which
documents incJudnd in the
administrative renard file shall t~
located and a copy of the docume==ts
included in the adminlslrative record
file shall also be made available for
public inspection at or near the site at
issue, except as provided below:.

(1) Sampling and testing data. quality
eantrol and quality assurance
domtmentatlon, and chain of custody
forms, need not be located at or ,~ear the
site at issue oral the central location.
provided that the index to the
adm!nistrdtive record file indicates the
location and availability el" this
informdtiocL
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(2] Guidance documents m~t w’nerated
specl/=cally for the s,te al is~,J:" n.’ed hal
be located at or near the site at issue.
provlded that t~ey are malnt.~-’ned at the
central locahon and the mdex to th.;
admm~straIwe record file mdze.ites the
Iocdtlon and availability of the.’.c
guidance documents

(3) Publicly a~ adable techmcM
literature not generated for the s:~c ,tt
issue. ~uch as engmeermg textho.~ks,
articles from lechmcal journa:s, a=d
toxicological prohles need not be
located at or near the stte at :ssue or at
the central location provided that the
litera.’.u:’e is listed m C~e inde.< tc the
administrative record file or the
literature m cited m a documem ,:, ~he
record.

(4) Documents included in the
confidential portion cf the
administrative record file shall be
located only in the central Iocatior..

(5] The administrative record for 
removal action where the release cr
threat of release requires that on-site
removal acti,.~ties be initiated within
hours of the lead agency’s detorminaticn
that a removal is appropriate and on-
site removal activities cease within 30
days of inxtiation, need be avadable for
public inspection only at the central
location.

(b) Where documents are placed 
the central location but not in the file
located at or near the site, such
documents shall be added to the fi’e
located at or near the site upon request,
except for documents included in
paragraph (a)(4) of this section.

(c) The lead agency may make the
administrative record file available to
the public in microform.

300.810 Contents of the administrative
record rite.

{a] Contents. The administrative
record file for selection of a response
action typically, but not in all cases, wdl
cantata the following types of
documents:

(1) Documents containing factual
information, data and analysis of th,."
factual information, and data that may
form a basis for the selection of a
response action¯ Such documents may
include verified sampling data, quality
control and quality assurance
documentation, chain of custody forms,
site inspection reports, preliminary
assessment and site evaluation reports,
ATSDR health assessmelnts, documents
supporting the lead agency’s
determination of imminent and
substantial endangerment, public health
evaluations, and technical and
engineering evaluations. In addition, for
remedial actions, such documents may

¯ include approved workplans for the

remedml mvest:g,lhon/fe,J3il,hty study.
slate documcntatlon of a!Jpilcabte or
relevdnt and appropri.ile reqmrcn,ents.
and the RI/FS.

(2) Guidance documentb, lechmcd
hteruturc, and s:le-specifm policy
menmranda that n,ay form a basis for
the selection of the response action.
Such documents may include guidance
on conducting remedial investigations
and [easthihty 8tuthes. guidance on
determining applicable or relevant and
appropriate requirements, guidance on
risk/exposure assessments, engineering
handbooks, articles from technical
journals, memoranda on the application
efa specific reoouiat’on to a site, and
memoranda on off-site disposal
capacity;

(3) Documents received, published, 
made available to the pubhc under
§ 300.815 for remedlal actions, or
§ 300.gg0 for removal actmns. Such
documents may include notice of
,.vailability of ",he administrative record
file. community relations plan. proposed
plan for remedial action, notices of
public comment periods, public
comments and information received hy
the lead agency, and responses to
significant comments;

(4) Decision documents. Such
documents may include action
memoranda and records of decision;

(5} F..nforeement orders. Such
documents may include administrative
orders and consent decrees; and

{6) An index of the doc-aments
included in the administrative record
file. If documents are customarily
grouped together, as with sampling data
chaLn of custody documents, they may
he listed as a group in the index to the
administrative record file.

(b) Documents not included in ~e
administrative record.file. The lead
agency is not reqmred to include
documents in the administxative record
file which do not form a basis for the
selection of the response action. Such
documents include but are not limited to
draft documents, internal memoranda.
and day-to-day notes of staff unless
such documents contain information
that forms the basis of selection of the
response action and the information is
not included in any other document in
the administrative record file.

(c} Prmileged documents. Privileged
documents shall not be included m the
record file except as provided in
paragraph (d) of this section Or where
such privilege is waived. Privileged
documents include but are not limited to
documents subject to the attoroey..client.
attorney work product, deliberative
process, or other applicable privilege.

(d) Con[Jdenttolfde. If information
whmh forms lhe basis for the selechon

of a respon:,e action is included ocdv in
a document containing conhdem,,d or
pnv:leged m[ormatmn and ]s not
olherwtse available to the pubhc, the
mformatton, to the extent feasible, sh,,ll
he summarized in such a way as to
make tt disclosable and the summary
shall be placed in the publicly available
portion of the administrative record hie.
The confidential or privileged document
itself shall be placed in the confidential
portion of the administrative record file.
If information, such as confidentm!
business information, cannot he
summarized in o disclosable manner.
the mformatmn shall be placed only m
the confidential portmn of the
admimstrative record file. All
documents contained in the confidential
portion of the administrative record file
shall be listed in the index to the fi!e.

§300.815 Administrative record tile for a
remedial acUon.

(a) The administrative record file for
the selection of a remedial action shal!
be made available for public inspection
at the commencement of the remedial
investigation phase. At such time. the
lead agency shall publish in a major
local newspaper of general circulation a
notice of the availability of the
administrative record file.

(b) The lead agency shall provide 
public comment period as specified ha
§ 300.430(q(3) so that interested persons
may submit comments on the selection
of the remedial action for inclusion in
the administrative record file. The lead
agency is encouraged to consider and
respond as appropriate to significant
comments that ,,,.’ere submitted prior to
the public comm~,,nt period. A written
response to significant comments
submitted during the public comment
period shall be included in the
administrative record file.

(c) The lead agency shall comply v.,ith
the public parttcipation procedures
required in § 300A30(f][3) and shall
document such compliance in the
administrative record.

(d) Documents generated or received
after the record of decision is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 300.820 AdminlstraUve record rite for a
removal action.

[a] If, based on the site evaluation, the
lead agency determines that a removal
action is appropriate and that a planning
period of at least six months exisls
before on’site removal activities must be
initiated:

(1} The administrative record file shall
be made available for public inspection
when the engineering evaluation/cost
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analysis (EE/CA) is made avadable for
pubhc comment At such time. the lead
agency shall pubhsh in a major local
newspaper of general orculalion a
notice of the avadabdJty of the
administrative record file.

(2) The lead agency shall provide a
public comment period as specified in
§ 300.415 so that interested persons may
submit comments on the selection of the
removal action for inclusion in the
administrative record file. The lead
agency is encouraged to consider and
respond, as appropriate, to sign,ficant
comments that were submitted prior to
the public comment period. A written
response to sigmficant comments
submitted during the pubhc comment
period shall be included in the
adminlstranve record file.

(3) The lead agency shall comply with
the public participation procedures or
§ 300:415(m) and shall document ""
compliance with § 300J;t5[m]{3)(t)
through lilt} iq_the administrative record
file.

(4} Documents generated or received
after the decision document is signed
shall be added to the administrative
record.file only as pro¢ided in § 300.8?.5.

(b} For all removal actions not
-included in paragraph [a} of this see;Ion:

(1) Documents included in the
administrative record file shall be made

,available for public inspection no later
than 60 days after initiation of on-site
removal’activlty. At such time. the lead
agency shall publish in a major local
newspaper of general circulation a
notice of availability of the
administrative record file.

(2) The lead agency shall, as
appropriate, provide a public comment
period of not less than 30 days beginning
at the time the administrative record file
is made avai!ab!e to the public¯ The lead
agency is encouraged to consider and
respond, as appropriate, to significant
comments that were submitted prior to
the public comment period. A written
response to significant commen.’.s
submitted during the pubhc comment
period shall be included in the
administrative record file.

[3) Documents generated or recec:ed
after the decision document is signed
shall be added to the administrahve
record file only as provided in § 300.825

§ 300.825 Record req~Jtrement$ attar the

decision document is signed.

(a) The lead agency may add
documents to the administrative record
file after the decision document
selecting the response action has been
signed if:

(1) The documents concern a portion
of a response acnon decision Ih~tl Ihe

decision document does not address or I
reserves Io be decided at a later date: or

J(2) An expldnat=on u[ slgmficanl
differences requ,red by § 300.435(c). 
an amended decismn docamenl is
issued, in which case, the explanation of
significant differences or amended
demsion document and all documents
that form the basis for the decision to
modify the response action shall be
added to the administrative record file.

(b) The lead agency may hold
additional public comment periods or
extend the time for the submission of
public comment after a decision
document has been signed on any issues
concerning selection of the response
action. Such comment shall be limited to
the issues for which the lead agency has
requested additional comment. All
additional comments submitted during
such comment periods that are
responsive to the request, and any
response to these comments, along with
documents supporting the request and
any final decision with respect to the
issue, shall be placed in the .
administrative record file.

(c) The lead agency is required to
consider comments submitted by
interested persons after the close of the
public comment period only to the
extent that the comments contain
significant information not contained
elsewhere in the administrative record
file which could not have been
submitted during the public comment
period and which substantially support
the need to significantly alter the
response action. All such comments and
any responses the."eto shall be placed in
the administrative record file.
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SUMMARY OF CHA~GES TO THE F~NA~ GUIDANCE ON
ADMINISTRATIVE RECORDS FOR SELECTING CERCLA RESPONSE ACTIONS

In its final concurrence OGC maintained that the words "form
the basis of" instead of "considered or relied on" be used in the
guidance wherever discussion is had as to which documents should
be included or excluded (drafts or internal memoranda) in the
administrative record. In the alternative, OGC requested that we
explain the phrase "considered or relied on."

i. Section I.A., page 2, second full paragraph. In order to
provide OGC with greater comfort on the issue we included a
sentence to indicate that the phrase "considered or relied on" is
used in the guidance to encourage inclusion of documents in the
administrative record. In addition, we inserted a sentence which
delineates that drafts or internal memoranda are generally not
included in the record.

We also added a sentence which states that comments
submitted during a public comment period will be included in the
record file even if the lead agency does not agree with the
information or comments.

-
.

2. Section II.A., page S, last paragraph, to the top of page 6.
we deleted language from a previous draft which had required that
parties who review the record sign a verification form. This
language had been added to insure review by appropriate persons
prior to an administrative record being certified to a court.
Regional staff from ORC objected to the provision, saying that
signing such a-form could result in their being asked to testify
as to how the record was compiled or the completeness of the
administrative record. DOJ was also concerned ab6ut the
appropriateness of hheir being so "officially" involved in the
creation of the record.

3. Section E.I, page 9, third paragraph. OE commented that the
guidance was not clear as to whether one or two copies of the
administrative record at the regional office or other central
location was necessary. The guidance requires a publicly
availabl~copy and suggests that a master copy (not available for
public ri~lew) be maintained. The provision for two records at
the regIcm~l office or other central location is not new. Our
interil final guidance indicated that, if feasible, a master copy
should be maintained to insure the integrity of the record. To
prevent any mis~derstanding we have added language which
delineates that we are referring to two separate administrative
record files which may be located at the regional or other
central location. Conforming language has been added at page 18,
last paragraph.

)



4. Section H, page 20, first--paragraph. The interim final
guidance delineated that the access list to confidential records
must be approved by specific persons within EPA. OE questioned
how t_hlm requirement is satisfied if a state or other federal
agency has the lead for a site. We added a sentence (third
sentence of the paragraph) which requires the Regions to assure
that, when state or other federal agencies are the lead agency,
those parties have adequate procedures to limit access to the
confidential file.

5. Section II.I., page 20, last paragraph, to the top of page
21. We added language to indicate that the lead agency may
encourage requesters of the record file to use copying facilities
at the site repository instead of at regional offices. If it is
difficult to do so, the guidance suggests that the lead agency
will make copying available to the requester at the regional or
other central location. The Regions requested this change to
decrease their copying burden.

6. Section II.J., page 21, 2nd"full paragraph. We added the
last sentence to the paragraph due to concerns that if
micrographics are used a micrographic reader should be available
at the site repository. The language does not indicate who
should provide such a reader; however, since libraries are often
used as the site repository, it is likely a reader will already
be available at that location without further expenditure of EPA
resources.

7. Section II.K., page 22, 2nd full paragraph. We added
language which requires that when a state or other federal agency
has the lead at a site they certify that the-records were
maintained and compiled properly. We were doncerned the interim
rule did not contain any requirement for state or other federal
entities to certify that records prepared by the~ were. prepared
in accordance with EPA regulations or guidance. "If EPA certifies
these records we might be unable to say whether they were
compiled and maintained appropriately. Moreover, there exists
the possibility that if the record is not certified by the party
compiling it, individual parties might have to be called to
testify. (Mote: We did not request input from state or other
federal em~ities on this issue)

8. Section III.A., page 24. We added a footnote (n,,mher 28) 
indicate that individual names and addresses of persons on the

community mailing llst should not be included in the public
portion of the remedial action record file, but included in the
confidential section of that file. We added a similar footnote
(number 30, at page 28) wit/l respect to removal actions.



9. Section III.B., at page 29. In the Decision Document
section we removed the draft guidance language with respect to
Pollution Reports serving as decision documents. Instead, we
included language which is broader and gives the Regions more
flexibility, since it is not established whether only an Action
Memorandum can serve as the decision document for removal
actions. This is also consistent with the preamble to the
revised NCP, which explained that not all removal decisions are
embodied in an Action Memorandum.

i0. Section III.H., page 34. We deleted a section in the
document which had said that sharing of privileged documents with
other state or federal agencies automatically results in those
documents being made "public," and a loss of any applicable
privilege. The Regions, OGC, and DOJ said that our prior draft
language was over exclusive. We added language, page 35,[second
paragraph, which emphasizes that "public disclosure" of
privileged documents is based on the privilege asserted and the
circumstances of disclosure. To.prevent inadvertent disclosure,
the guidance suggests consultation with the office of Regional
Counsel prior to release of potentially privileged documents.

Ii. Section IV.A.I., page 43, second full paragraph. Language
was included (in the first sentence) to indicate that documents
other than final comments may be included in the record. This
change is consistent with the position taken in the guidance with
respect to inclusion of non-final-EPA documents (discussed at
page 34, 2nd full paragraph).

J
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